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Suprene Court of Texas.
Ri chard LUCAS et al., Petitioners,

V.
UNI TED STATES of Anmerica, Respondent.
No. C-6181.

May 11, 1988.

Concurring Opinion of Justice Cul ver May 25, 1988.
Di ssenting Opinion of Chief Justice Phillips Sept. 21, 1988.

Medi cal mal practice action was brought in federal court when infant's | egs becane
paral yzed as result of bl ood starvation of nerves caused by bl ockage created when

penicillin product was injected directly into artery. The United States Court of Appeals
for the Fifth Circuit, 811 F.2d 270, certified question concerning constitutionality of
statutory limtation on nedical nual practice damages. The Suprene Court, Kilgarlin, J.,

held that statutory limtation on nedical nalpractice damages viol ated open courts
provi sion of State Constitution

Questi on answer ed.
Culver, J., filed concurring opinion
Conzal ez, J., filed dissenting opinion
Phillips, CJ., dissented and filed opinion
West Headnot es

Heal t h €=>606

198Hk606 Mdst Cited Cases

(Formerly 299k2 Physicians and Surgeons)

Statutory limtation on nmedical mal practice danages viol ated open courts provision of
State Constitution. Vernon's Ann.Texas Giv.St. art. 4590i, 8§ 11.02, 11.03; Vernon's
Ann. Texas Const. Art. 1, § 13.

*687 Walter L. Boyaki, Mranda & Boyaki, El Paso, for Lucas.

JimMattox, Atty. Gen., Austin

Irene M Solet, Bruce G Forrest, Robert S. Greenspan, Cv. Div., Appellate Staff, Helen
M Eversberg, U S Atty., Janes M Spears, Deputy Asst. Atty. Gen., Robert S. G eenspan
U S. Dept. of Justice, Cv. Dv., Washington, D.C., for US.

KI LGARLI N, Justi ce.

This is the first case to come to us on questions certified by a federal appellate court.
See Lucas v. United States, 807 F.2d 414 (5th Cir.1986), questions certified, 811 F.2d 270
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(5th CGir.1987). Pursuant to Tex. Const. art. V., 8§ 3-c, we have jurisdiction to answer
the questions certified, which are as foll ows:

Whether the linmitation on nmedical mal practice damages in Tex.Rev.Cv. Stat. Ann. art.

4590i 88 11.02 and 11.03 (Vernon Supp. 1986) is consistent with the Texas Constitution

and if so, whether it applies to limt the liability of each defendant rather than the

recovery of each cl ai mant.

For the reasons stated in this opinion, we answer that the damages limitations contained
in sections 11.02 and 11.03 of article 4590i violate article |, 8§ 13 of the Texas
Constitution. It is therefore unnecessary for us to answer the additional question
certified to us by the Fifth Crcuit.

Qur constitutional authority to answer questions of state law certified by federa
appel l ate courts is of relatively recent origin. In 1985, Texas voters approved an
amendnent to our state constitution which becane article V. section 3-c. The anendnent
becanme effective January 1, 1986, and our court thereafter pronul gated an inplenmenting
rule as authorized by the constitution. See Tex. Const. art. V., 88 3-c(b) and 31;
Tex. R App.P. 114. Because this is the first case to come to us under the new
certification procedures, for historical purposes we will first review briefly the steps
enpl oyed by this court in considering the Fifth Grcuit's certification order and,
ultimately, agreeing to answer the questions certified.

Upon receipt of the certified questions fromthe Fifth Circuit, the case was docketed and
assigned a nunber in normal sequential order. Noti ce of the docketing was furnished the
Attorney General, as required by Tex.R App.P. 114(f) (the Attorney Ceneral did not
i ntervene). Thereafter, the court, by majority vote, deternmned that it would accept the
guesti on and render an answer. At that tinme, the case *688 was set for oral argunent and
the court determned to allow Lucas, who was urging the unconstitutionality of the
statute, the role of petitioner even though the United States of Anerica was the appealing
party in the Fifth Crecuit. Argunent in the case was allowed as in any other cause
before the court.

To put the facts of this case in perspective, we quote at length fromthe origina
opinion of the Fifth Circuit:
When fourteen-nonth-old Christopher Lucas devel oped a swollen neck and a fever after a
famly outing, his parents took himto the WIIliam Beaunont Arnmy Medical Center near E

Paso, Texas, for diagnosis and treatnent. An arny doctor determined that the child had
a cyst in his thyroglossal duct and ordered an injection of 600,000 units of Bicillin
LA, a penicillin product manufactured and packaged in its own syringe by Weth

Laboratori es.

A hospital nurse gave Christopher the shot in his right buttock with a 1 1/4 " needle
that was fully inserted. Christopher's father testified that he saw a thin |ine of

bl ood appear in the tube containing the nmedication when the nurse aspirated the plunger
before injecting the medication into the baby. Bl ood appeared at the injection site, and
within a few nonents, Christopher's |egs becane nottl ed. The doctors were sunmoned.
They concluded that the baby was having an allergic reaction to the antibiotic and gave
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injections to conbat it.
Several hours later, Christopher's parents noticed that his | egs were not noving as they
usual Iy did when he cri ed. Tests conducted during the next several days indicated
par al ysi s. An operation to renpbve a tunor suspected to be pressing on the nerves
controlling the child' s legs deternmined that the paralysis was the result of bl ood
starvation of the nerves caused by a bl ockage created when the Bicillin LA was injected
directly into an artery. Tragically, the paralysis is pernmanent.
Chri stopher and his parents sued the United States under the Federal Tort O ains Act.
The district court held that the injection was negligently adninistered and awarded the
parents $498,628.72 as the present value of the past and future medical expenses they
face in caring for Christopher until his majority. Wiile the district court did not
detail its calculation, the amount of the award is consistent with the total-offset
met hod of di scounti ng. The court al so awarded to Christopher $350,000.00 as the
present value of the future nmedical expenses he will have after his eighteenth birthday,
and $600, 000. 00 as the present value of the inpairment of his future earning capacity.
Finally, the court awarded Christopher $1,500,000.00 for pain and suffering. The
district court then reduced the award by the $400, 000. 00 paid by Weyth [sic] Labs to the
Lucases in settlenment of a state court suit.
The district court refused to apply Tex.Rev.Civ. Stat. Ann. art. 4590i (Vernon Supp. 1986)
to limt the nonnedical damages, stating that the provision did not apply to hospitals
operated by the United States. In an amended judgnent, the court ordered that interest
on a judgnent against the United States be paid only as it accrues after a claimis
filed with the Conptroller General and not fromthe date of judgnent. See 31 U S.C 8§
1304(b)(1)(A). The court awarded no danmges for the parents' separate clains for pain
and suf fering.
Lucas v. United States, 807 F.2d 414, 416 (5th Cir.1986), questions certified, 811 F.2d
270 (5th Cir.1987).

On appeal, the Fifth Crcuit held that the liability limt of article 4590i, section
11.02, does apply to federally operated hospitals and that its application was consi stent
with the due process and equal protection clauses of the United States Constitution. 807
F.2d at 417, 421-22; 811 F.2d at 271. Qur question, then, is whether the limts of
liability for health care providers set out in that statute and/or section 11.03 are
consistent with the Texas Constitution. Those sections provide in pertinent part:

Limt on Civil Liability
Sec. 11.02. (a) In an action on a health care liability claimwhere final *689 judgnent
is rendered against a physician or health care provider, the limt of civil liability
for danages of the physician or health care provider shall be limted to an anount not
to exceed $500, 000.
(b) Subsection (a) of this section does not apply to the anount of damages awarded on a
health care liability claimfor the expenses of necessary nedical, hospital, and
custodi al care received before judgnent or required in the future for treatnment of the
injury.
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Alternative Partial Limt on Cvil Liability

Sec. 11.03. In the event that Section 11.02(a) of this subchapter is stricken fromthis

subchapter or is otherwi se invalidated by a nmethod other than through |egislative neans,

the follow ng shall becone effective

In an action on a health care liability claimwhere final judgment is rendered against a

physician or health care provider, the linit of civil liability of the physician or

health care provider for all past and future nonecononic | osses recoverable by or on

behal f of any injured person and/or the estate of such person, including wthout

limtation as applicable past and future physical pain and suffering, nental anguish and

suffering, consortium disfigurenment, and any other nonpecuni ary danage, shall be

limted to an anpbunt not to exceed $150, 000.

Tex.Rev.Civ.Stat. Ann. art. 4590i, 8§ 11.02, 11.03. The limts in both sections are not
absol ute but instead increase or decrease depending on the consumer price index published
by the federal government. Id. at 88§ 11.01, 11.04.

At least thirteen states other than Texas have enacted damage limtation provisions into
their nedical mal practice statutes. Each statute has different characteristics, and the
state courts have divided on the constitutionality of the various caps. See. e.qg.., Snmith
v. Departnent of Insurance, 507 So.2d 1080, 1087-89 (Fla.1987) ($450,000 Iimt on
nonecononi ¢ danmages vi ol ated "open courts” provision of Florida Constitution); Wight v.
Central Du Page Hospital Ass'n, 63 Ill.2d 313, 347 N.E.2d 736. 743 (1976) ( $500, 000 cap
constituted "special law' in violation of Illinois Constitution); [FNl] Carson v.
Maurer. 120 N. H. 925, 424 A 2d 825, 836-38 (1980) ( $250,000 limt on nonecononi c damages
vi ol ated equal protection guaranteed by New Hanpshire Constitution); Arneson v. Q son
270 N.W2d 125, 135-36 (N.D.1978) ( $300,000 ceiling violated equal protection clause of
North Dakota Constitution); Duren v. Suburban Comunity Hospital., 24 Chio Msc.2d 25, 482
N. E. 2d 1358, 1361-63 (C. P.1985) ($200,000 Iimt on general damages violated Chio and
federal constitutions); Fein v. Permanente Medical Goup, 38 Cal.3d 137, 211 Cal.Rptr
368, 695 P.2d 665, 679-84 (1985) ($250,000 ceiling on noneconomnm c damages hel d
constitutional); Johnson v. St. Vincent Hospital., Inc., 273 Ind. 374, 404 N E.2d 585,
598- 601 (1980) ($500,000 cap upheld); Sibley v. Board of Supervisors, 462 So.2d 149,
154-58 (La.1985) ( $500,000 cap upheld) nodified on reh'g, 477 So.2d 1094, 1109-10
(La.1985) (latter opinion ordering conditional remand on state equal protection
chal l enge); Prendergast v. Nelson, 199 Neb. 97, 256 N.W2d 657, 668-69 (1977) ($500, 000
cap upheld in plurality opinion joined by only three judges, with three others dissenting
as to constitutionality, and one judge declining to reach constitutional issues because
opi nion was nerely advisory). Conpare Jones v. State Board of Medicine, 97 |daho 859,
555 P.2d 399, 410- 16 (1976), cert. denied, 431 U S 914, 97 S.&. 2173, 53 L.Ed.2d 223
(1977) (case remanded for fact findings pertinent to constitutional attacks on danage
caps) .

EN1. Although not necessary in |ight of our "open courts" holding, one wonders
whet her the drafters of the Texas Constitution intended for the legislature to enact
special laws for the protection of specified classes of tortfeasors. Conpare Tex.
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Const. art. I, 8 3 ("[NJo nan, or set of men, is entitled to exclusive ..
privileges, but in consideration of public services.") with Tex. Const. art. II1l, §
56 ("[I]n all other cases where a general |aw can be nade applicable, no local or
speci al |law shall be enacted...."). A prior constitution left it to the

| egislature, "in its judgment," to decide when a general |aw could be nade
applicable. Tex. Const. art. XIl, 8 40 (1873). Thi s | anguage does not appear in
the present constitution. Tex. Const. art. 111, § 56.

*690 I n Texas, at least three courts of appeals have already struck down the danages caps
provided in article 4590i. Baptist Hospital of Southeast Texas. Inc. v. Baber., 672 S W 2d
296 (Tex. App. - - Beaunont 1984), writ ref'd n.r.e. per curiam 714 S.W2d 310 (Tex.1986);
Brownsville Medical Center v. Gracia, 704 S.W2d 68. 80 (Tex.App.--Corpus Christi 1985,
wit ref'dn.r.e.); Detar Hospital. Inc. v. Estrada. 694 S W2d 359. 365-66
(Tex. App.--Corpus Christi 1985, no wit); Milone & Hyde, Inc. v. Hobrecht. 685 S W 2d
739, 753 (Tex.App.--San Antonio 1985, wit dismid by agr.). Another court of appeals has
upheld the caps. Rose v. Doctors Hospital Facilities, 735 S.W2d 244 (Tex.App.--Dallas

1987, wit granted). One federal district judge concluded that the Texas statute
violates both the state and federal constitutions. Waggoner v. G bson, 647 F. Supp. 1102
(N.D. Tex. 1986) . The certifying panel in our case, however, disagrees as to the federa

constitution. See lLucas. 807 F.2d at 422 n. 2.

We begin our state constitutional analysis by noting the findings and purposes enunerat ed
by the Texas Legislature in Tex.Rev.Civ.Stat.Ann. art. 4590i, 8§ 1.02 (Vernon Supp.1987).
Based on these findings and purposes, the | egislature enacted the damages linmitations
gquoted in section 11.02 and, alternatively, section 11.03. Significantly, section 11.03
on its face shows that the legislature itself entertai ned doubts about the
constitutionality of the limt of liability set out in section 11.02(a).

W have considered the argunments for and against the constitutionality of the caps.

Wth all respect due a |l egislative enactnent, we neverthel ess conclude that the liability
l[imts in article 4590i, sections 11.02 and 11.03, are unconstitutional as applied to

cat astrophi cal |y damaged nal practice victinms seeking a "remedy by due course of law "

Construing article I, section 13, of the Texas Constitution, this court has said:
In analyzing the litigant's right to redress, we first note that the litigant has two
criteria to satisfy. First, it nust be shown that the litigant has a cogni zabl e common
| aw cause of action that is being restricted. Second, the litigant must show that the

restriction is unreasonable or arbitrary when bal anced agai nst the purpose and basis of
the statute.
Sax v. Votteler, 648 S.W2d 661, 666 (Tex.1983).

Texas courts have long recogni zed that victinms of nedical negligence have a well-defined
common | aw cause of action to sue for injuries negligently inflicted upon them Thi s

much i s undi sput ed. Under Sax, then, the remaining inquiry is whether the restriction on
Lucas' right of recovery "is unreasonable or arbitrary when bal anced agai nst the purpose
and basis of the statute" (enphasis added). We hold that the restriction is unreasonabl e
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and arbitrary and that article 4590i, sections 11.02 and 11.03, unconstitutionally limt
Lucas' right of access to the courts for a "renedy by due course of law " Tex. Const.
art. | 13. We note that there is no provision in the federal constitution
corresponding to our constitution's "open courts" guarantee. I ndeed, that guarantee is
enbodi ed in Magna Carta and has been a part of our constitutional |aw since our republic.

Qur first concern with the statute is that the legislature has failed to provide Lucas

any adequate substitute to obtain redress for his injuries. See Sax, 648 S.W2d at 667.
citing Mddleton v. Texas Power & Light Co., 108 Tex. 96, 185 S.W 556 (1915). As did
the Suprenme Court of Illinois, we reject any argunment that the statute nay be supported by

al l eged benefits to society generally:
Def endants argue that there is a societal quid pro quo in that |oss of recovery
potential to sone mal practice victinms is offset by "lower insurance prem uns and | ower
medi cal care costs for all recipients of nedical care.” This quid pro quo does not
extend to the seriously injured nedical mal practice victimand does not serve to bring
the limted recovery provision within the rationale of the cases uphol ding the
constitutionality of the Wrknmen's Conpensati on Act.
Wight, 63 I11.2d at 328, 347 N E.2d at 742. Al t hough Wi ght was not deci ded on "open
*691 courts” grounds, the Illinois Suprene Court expressly held that imting recovery
only in mal practice actions was "arbitrary,” which is at |east part of our test under Sax.

It is significant to note that in two of the jurisdictions in which danmages caps were
uphel d, the fact that alternative renedies were provided wei ghed heavily in the decisions.
In Johnson v. St. Vincent Hospital, 404 N E. 2d at 601, the court stated "[t]he [Indiana]
| egi sl ature responded by creating the patient conpensation fund." Loui si ana enacted a
statute with a patient conpensation fund identical to the Indiana statute. Sibley v.
Board of Sup'rs of lLouisiana, 462 So.2d at 156, opinion nodified, 477 So.2d 1094

(La.1985).

It should be renmenbered that the Medical Liability Act of 1977 (now article 4590i) was
based on recomendati ons of the Texas Medical Professional Liability Study Comm ssion
sonetines referred to as the Keeton Report. Dean Keeton, in a separate statenent,
recommended a victim s conpensation fund as a statutory substitute for linitations upon
recovery. See Keeton Report at 51-52. The | egi slature chose not to follow this
reconmendati on

W al so question whether the restrictions in sections 11.02 and 11.03 are reasonabl e when
bal anced agai nst the purposes and bases of the statute. FN2] The legislature, in
enacting article 4590i, apparently did not intend to strike at frivol ous mal practice suits
for it found in section 1.02(a)(2) that "the filing of legitimate health care liability
clains in Texas is a contributing factor affecting nedical professional liability rates”
(enphasi s added) . The legislature did find that a "medi cal mal practice insurance crisis”
had been created and that "satisfactory insurance coverage ... [was] often not avail able
at any price," but it then stated that "adoption of certain nodifications in the medical
i nsurance, and |egal systens ... may or may not have an effect on the rates charged by
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insurers for medical professional liability coverage." Tex.Rev.Civ.Stat.Ann. art. 4590i
§ 1.02(a)(5). (10). (12) (enphasis added).

EN2. In Sax v. Votteler, we said that the purpose and basis of a predecessor
statute, Tex.lns.Code Ann. art. 5.82, were legitimte. 648 S . W2d at 667. However ,
that statute contained neither conmparable |egislative findings nor a limtation on
damage recovery as in article 4590i

In the context of persons catastrophically injured by nedical negligence, we believe it
is unreasonable and arbitrary to linmt their recovery in a specul ative experinment to
determ ne whether liability insurance rates will decrease. Texas Constitution article |
section 13, guarantees neani ngful access to the courts whether or not liability rates are
hi gh. As to the legislature's stated purpose to "assure that awards are rationally
related to actual danages," section 1.02(b)(2), we sinply note that this is a power
properly attached to the judicial and not the |egislative branch of government. Tex.

Const. art. 11, § 1. In any event, we hold it is unreasonable and arbitrary for the
| egi slature to conclude that arbitrary danmages caps, applicable to all clainmants no matter
how seriously injured, will help assure a rational relationship between actual danages and

anmpbunt s awar ded

Even t he Keeton Conmi ssion could not conclude there was any correl ati on between a danmage
cap and the stated | egislative purpose of inproved health care, stating that adequate data
was | acki ng. Keeton Report at 7; id. at 38. One i ndependent study has concl uded that
there is no rel ationship between a damage cap and increases in insurance rates [thereby
reduci ng avail abl e health care], given that less than .6% of all clains brought are for
over $100, 000. Sumer, The Dol lars and Sense of Hospital Ml practice Insurance, 9 (Aft
Books 1979).

We are supported in our decision to strike down the damages caps in article 4590i by the
reasoning of the Florida Supreme Court invalidating that state's $450, 000 ceiling on
noneconom ¢ damages. Smith v. Departnent of |nsurance., 507 So.2d 1080 (Fla.1987). Li ke
the appellees in Smth, the medical defendant in our case argues that the |egislature has
not totally abolished a cause of action but nerely placed a cap on damages that nmay be
recovered and, therefore, has not denied the *692 right of access to the courts. The
Supreme Court of Florida rejected these argunents. After first pointing out that the
constitutional right of access to the courts nmust be read in conjunction with the right of
trial by jury, the court stated:

Access to the court is granted for the purpose of redressing injuries. A plaintiff who

receives a jury verdict for, e.g., $1,000,000, has not received a constitutional redress

of injuries if the legislature statutorily, and arbitrarily, caps the recovery. Nor

we add, because the jury verdict is being arbitrarily capped, is the plaintiff receiving

the constitutional benefit of a jury trial as we have understood that right. Furt her

if the legislature may constitutionally cap recovery at $450,000, there is no

di scerni bl e reason why it could not cap the recovery at sone other figure, perhaps

$50, 000, or $1,000, or even $1.
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Smith, 507 So.2d at 1088-89. Conpare Boyd v. Bulala, 672 F.Supp. 915, 922 (WD. Va. 1987)
($1, 000, 000 darmage cap violated right of jury trial under seventh anendment to the U.S.
Constitution) (prior opinion in same case held that $750,000 cap violated right of jury
trial under Virginia Constitution as well, 647 F.Supp. at 789).

The reasoning fromthe Smith opinion is entirely consistent with our "open courts”
analysis in LeCroy v. Hanlon, 713 S.W2d 335 (Tex.1986). LeCroy involved |egislative
interference with access to the courts by way of increased filing fees, nmuch of which went
to the state's general revenue fund. Clearly this was not a total abolition of the right
of access. Neverthel ess, the court held the fee increases invalid under Tex. Const. art.
. § 13. 713 S.W2d at 338-42. Qur opinion in LeCroy al so concisely explained the
i mportance and uni queness of state constitutional rights:

Wil e state constitutions cannot subtract fromrights guaranteed by the United States

Constitution, state constitutions can and often do provide additional rights for their

citizens. The federal constitution sets the floor for individual rights; state
constitutions establish the ceiling. Recently, state courts have not hesitated to | ook
to their own constitutions to protect individual rights. This court has been in the

mai nstream of that novenent.

Like the citizens of other states, Texans have adopted state constitutions to restrict
governnent al power and guarantee individual rights. The powers restricted and the

i ndi vidual rights guaranteed in the present constitution reflect Texas' val ues, custons,
and traditions. Qur constitution has independent vitality, and this court has the
power and duty to protect the additional state guaranteed rights of all Texans. By
enforcing our constitution, we provide Texans with their full individual rights and
strengthen federalism

LeCroy., 713 S.W2d at 338-39 (citations and footnote omtted).

We understand the |legislature's concern in attenpting to solve the health care problens
it perceived during the nmiddle of the 1970's. Nevert hel ess, we agree with the statenent
by the Suprenme Court of New Hanmpshire: "It is sinply unfair and unreasonable to inmpose
t he burden of supporting the nedical care industry solely upon those persons who are npst
severely injured and therefore nost in need of conpensation." Carson v. Maurer, 120 N H
925, 424 A 2d 825, 837 (1980). [FN3]

EN3. W& note that in its efforts to protect health care providers from perceived
harm the legislature included other provisions in article 4590i that have failed to
pass constitutional nuster. See Neagle v. Nelson, 685 S.W2d 11 (Tex.1985)
(terminating a nedical negligence cause of action before it was possible to be

di scovered violated the open courts provision); Sax v. Votteler, 648 S.W2d 661
(Tex.1983) (depriving a minor of a medical negligence cause of action violated the
open courts provision).

For the reasons stated in this opinion, our answer to the certified question is that the
[imtation on nmedical malpractice danages in Tex.Rev.Civ.Stat.Ann. art. 4590i, 88 11.02
and 11.03, is inconsistent with and violative of article |I. section 13. of the Texas

© 2005 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1987054751&ReferencePosition=1088
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1987054751&ReferencePosition=1088
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1987140163&ReferencePosition=922
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1987140163&ReferencePosition=922
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1986134390
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1986134390
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000301&DocName=TXCNART1S13&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000301&DocName=TXCNART1S13&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1986134390&ReferencePosition=338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1986134390&ReferencePosition=338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1986134390&ReferencePosition=338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981103064&ReferencePosition=837
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981103064&ReferencePosition=837
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981103064&ReferencePosition=837
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000188&DocName=TXCSART4590I&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1985107680
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1985107680
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1983116715
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1983116715
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1983116715
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000188&DocName=TXCSART4590I&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000188&DocName=TXCSART4590I&FindType=L

Westlaw:

757 S.W2d 687 Page 9
757 S.W2d 687, 56 USLW 2671
(Cite as: 757 S.W2d 687)

Constitution. The additional question certified to us is noot.
*693 GONZALEZ, J., files a dissenting opinion

PH LLIPS, C. J., dissenting opinion to be filed.

GONZALEZ, Justice, dissenting.

| dissent. The issue is not the wisdomor fairness of the cap, but whether the cap
bears a reasonable relation to a proper |egislative purpose. I would hold that the
[imtation on recovery of nonmedi cal danages does not violate either the Equal Protection
or the Due Process guarantees which are set forth in the Texas Constitution

Hi story and Legi sl ative Findings

In 1975, the Texas Legislature enacted | egislation creating the Texas Medica
Prof essional Liability Study Conmi ssion. The function of the Conmi ssion was to study the
reasons why physicians, hospitals, and other health care providers were experiencing
trenendous increases in nalpractice insurance prem uns. The Conmi ssion hel d heari ngs,
gat hered evidence and subnmitted reconmendations to the legislature that reconvened in
1977. The |l egislature considered a majority and several minority reports before it
enacted The Medical Liability and | nsurance |nprovenent Act, found in
TEX. REV. Cl V. STAT. ANN. _art. 4590i (Vernon Supp.1988). See Keith, The Texas Medica
Liability and | nsurance | nmprovenent Act--A Survey and Analysis of its History,
Construction and Constitutionality, 36 Baylor L.Rev. 265 (1984).

The Act provides: The Legislature of the State of Texas finds that:

(1) the nunber of health care liability clains (frequency) has increased since 1972

i nordi natel y;

(2) the filing of legitimate health care liability clains in Texas is a contributing
factor affecting nedical professional liability rates;

(3) the amounts being paid out by insurers in judgments and settlenments (severity) have
i kewi se increased inordinately in the same short period of tineg;

(4) the effect of the above has caused a serious public problemin availability of and
affordability of adequate nedical professional liability insurance;

(5) the situation has created a nmedical mal practice insurance crisis in the State of
Texas;

(6) this crisis has had a material adverse effect on the delivery of nedical and health
care in Texas, including significant reductions of availability of nedical and health
care services to the people of Texas and a likelihood of further reductions in the
future;

(7) the crisis has had a substantial inmpact on the physicians and hospitals of Texas and
the cost to physicians and hospitals for adequate medical mal practice insurance has
dramatically risen in price, with cost inpact on patients and the public;

(8) the direct cost of nedical care to the patient and public of Texas has materially

i ncreased due to rising cost of mal practice insurance protection for physicians and
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hospital s in Texas;

(9) the crisis has increased the cost of nedical care both directly through fees and
indirectly through additional services provided for protection against future suits or
clainms; and defensive nedicine has resulted in increasing cost to patients, private
insurers, and the state and has contributed to the general inflation that has nmarked
health care in recent years;

(10) satisfactory insurance coverage for adequate anounts of insurance in this area is
often not avail able at any price;

(11) the conbined effect of the defects in the nedical, insurance, and | egal systenms has
caused a serious public problemboth with respect to the availability of coverage and to
the high rates being charged by insurers for nedical professional liability insurance to
sone physicians, health care providers, and hospitals;

(12) the adoption of certain nodifications in the medical, insurance, and | egal systens,
the total effect of which is currently undeternined, nmay or may not have an effect on
the rates charged by *694 insurers for nedical professional liability insurance;

(13) these facts have been verified by the Medical Professional Liability Study
Commi ssi on, which was created by the 64th Legislature. For further anplification of

these facts the |l egislature adopts the findings of the report of the commi ssion
TEX. REV. CI V. STAT. ANN. _art. 4590i, § 1.02(a) (Vernon Supp.1988) (enphasis added).

The stated purposes of the Act are to:

(1) reduce excessive frequency and severity of health care liability clains through
reasonabl e i nprovenents and nodifications in the Texas insurance, tort, and medica
practice systens;

(2) decrease the cost of those clainms and assure that awards are rationally related to
actual danmages

(3) do so in a manner that will not unduly restrict a claimant's rights any nore than
necessary to deal with the crisis;

(4) make avail able to physicians, hospitals, and other health care providers protection
agai nst potential liability through the insurance nmechani smat reasonably affordable
rates;

(5) make affordable nedical and health care nore accessible and available to the
citizens of Texas;

(6) make certain nodifications in the nedical, insurance, and | egal systens in order to
determ ne whether or not there will be an effect on rates charged by insurers for
medi cal professional liability insurance; and

(7) make certain nodifications to the liability laws as they relate to health care
liability clainms only and with an intention of the legislature to not extend or apply
such nodifications of liability laws to any other area of the Texas |egal systemor tort
| aw.

TEX. REV. CI V. STAT. ANN. _art. 4590i., 8§ 1.02(b) (Vernon Supp.1988). [FEN1

FN1. What deference or status should our court give these findings? Should we just
ignore themas the nmgjority has done?
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As a starting point in our constitutional review of article 4590i, it cannot be
over enphasi zed that:
[We begin with a presunption of validity. It is to be presuned that the Legislature

has not acted unreasonably or arbitrarily; and a nmere difference of opinion, where
reasonabl e minds could differ, is not a sufficient basis for striking down |egislation
as arbitrary or unreasonable. The wi sdom or expediency of the lawis the Legislature's
prerogative, not ours.... There is a strong presunption that a Legi sl ature understands
and correctly appreciates the needs of its own people, that its laws are directed to
probl ems made mani fest by experience, and that its discrininations are based upon
adequat e grounds.
Snith v. Davis, 426 S.W2d 827, 831 (Tex.1968); see also Sax v. Votteler, 648 S.W2d
661, 664 (Tex.1983). This presunption of constitutionality applies "whether the basis of

constitutional attack is grounded in due process or equal protection." Witworth v.
Bynum 699 S.W2d 194, 197 (Tex.1985). The burden of denonstrating constitutiona
invalidity rests on the party assailing the statute. Robinson v. Hill, 507 S.W2d 521,

524 (Tex.1974); Smith v. Craddick, 471 S.W2d 375, 378 (Tex.1971).

Equal Rights
The Fourteenth Anendment to the United States Constitution provides that "[n]o State
shall ... deny to any person within its jurisdiction the equal protection of the |laws."
US. CONST. anend. XIV, § 1. Simlarly, the Texas Constitution states that "[a]ll free
men, when they forma social conpact, have equal rights...." TEX. CONST. art. I, § 3

Under traditional equal protection analysis, different |evels of judicial scrutiny are
appl i ed dependi ng upon the type of individual right which the State has chosen to affect
t hrough | egislative classification. Under the equal protection clause of the *695
Fourteenth Amendment, this Court has previously applied a two-tier analysis:

[Tl he general rule is that when the classification created by the state regulatory

schene neither infringes fundanental rights or interests nor burdens an inherently

suspect cl ass, equal protection analysis requires that the classification be rationally
related to a legitimate state interest.

Sullivan v. University Interscholastic League, 616 S.W2d 170, 172 (Tex.1981). Thus,
if the legislative classification does not affect a fundanental right or a suspect class,
it need only be rationally related to a legitimte state interest in order to pass
constitutional nuster. See Vance v. Bradley, 440 U S. 93, 97, 99 S.C. 939, 942-43, 59
L.EBEd.2d 171 (1979). We apply this sane two-prong analysis to the equal protection clause
contained in Article |, Section 3 of the Texas Constitution. Spring Branch |.S. D. v.
Stanpbs, 695 S. W2d 556. 559-60 (Tex.1985).

The right accorded to a plaintiff to sue in tort for an injury is not a fundanmenta
right. See Sibley v. Board of Sup'rs of Louisiana, 462 So.2d 149, 155, opinion nodified,
477 So.2d 1094 (La.1985). Accordingly, the appropriate level of scrutiny to be applied
in this case is whether the classifications drawn by article 4590i are rationally rel ated
to alegitimte state interest. See Wiitworth, 699 S.W2d at 197: Spring Branch, 695
S.W2d at 559.
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Article 4590i creates two classifications. First, section 11.02 draws a distinction
bet ween nedi cal nual practice clainmants and other tort claimnts. Second, within the class
of medical mal practice claimants, there is a distinction drawn based upon whet her danmages

exceed $500, 000. Under the rational basis test, | cannot say that this statute is not
rationally related to the stated purposes of section 1.02(b). "Whether in fact the Act
will [achieve its stated goals] is not the question: the Equal Protection C ause is
satisfied ... if the Legislature could rationally have decided " that a cap of nonnedica

damages woul d effectuate those goals. See Mnnesota v. Cover Leaf Creanery Co., 449 U.S.
456, 466, 101 S. C. 715, 725, 66 L.Ed.2d 659 (1980) (enphasis in original).

VWere a | ocal economic regulation is challenged on equal protection grounds, we mnust
defer "to legislative determnations as to the desirability of particular statutory
discrimnation." New Orleans v. Dukes, 427 U.S. 297, 303, 96 S.Ct. 2513, 2517, 49 L.Ed.2d
511 (1975).

In short, the judiciary may not sit as a super-legislature to judge the w sdom or

desirability of legislative policy determ nations made in areas that neither affect

fundanmental rights nor proceed along suspect lines ..., in the |ocal econom c sphere, it
is only the invidious discrimnation, the wholly arbitrary act, which cannot stand
consistently with the Fourteenth Amendnent.

Id. at 303-04., 96 S. . at 2517 (citations omtted). This reasoning applies with equa

force to the equal rights provision of Article I, Section 3 of the Texas Constitution
Due Course
Article I, Section 19 of the Texas Constitution provides:
No citizen of this state shall be deprived of life, liberty, property, privileges or

i munities, or in any manner di sfranchi sed, except by the due course of the | aw of the
| and.
TEX. CONST. art. I, 8§ 19.

Article I, Section 19 and the Fourteenth Amendnment to the United States Constitution
i npose simlar restrictions on the legislature. TEX. CONST. art. |, § 19; Lively v.
Mssouri K. & T. Ry. Co. of Texas, 102 Tex. 545, 120 S.W 852 (1909); Mllinger v. Gty
of Houston, 3 S.W 249 (Tex.1887); Massachusetts Indem & Life v. Tex. State Bd. of
Ins., 685 S.W2d 104 (Tex.App.--Austin 1985, no wit). The standard of review for
constitutional challenges on substantive due process grounds for both the state and
federal due process clauses is as foll ows:

If the | aws passed are seen to have a reasonable relation to a proper |egislative

purpose, and are neither arbitrary nor *696 discrimnatory, the requirenents of due

process are satisfied...
Nebbia v. New York, 291 U S. 502, 537, 54 S.Ct. 505, 516, 78 L.Ed. 940 (1933).

Accordingly, | would apply the followi ng standard of review under Article I, Section 19
of the Texas Constitution: whether the medical caps in article 4590i bear a reasonable
relation to a proper legislative purpose. Under this standard, | cannot say that the
[imtation of damages provisions violate Article I, Section 19 of our state constitution
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Open Courts

The ot her due process guarantee in the Texas Constitution is the open courts provision,
whi ch provides as foll ows:

Al'l courts shall be open, and every person for an injury done him in his |ands, goods,

person or reputation, shall have remedy by due course of |aw

TEX. CONST., art. I, § 13. Simlar guarantees are found in the constitutions of
thirty-seven other states. 1 G Braden, The Constitution of the State of Texas: An
Annot at ed and Conparative Analysis 51 (1977).

Article I, Section 13 provides two separate and di stinct guarantees: (1) all courts
shal | be open, and (2) every person shall have remedy for injury by due course of |aw

The former category guarantees a right of "access,” while the |latter category guarantees a
right of "redress.” No opinion of this court has discussed the i ndependent guarantee of
redress; rather, the focus of our analysis has been upon those |egislative enactnents

whi ch i npose i npossi bl e or unreasonable conditions on a litigant's right of access to the

courts. It is of course obvious that an entire abrogation of access results in an entire
deni al of redress. Thus, to that extent, the right of access and redress are
i nextricably intertw ned. However, this case presents a slightly different question

because section 11.02 of Article 4590i |eaves the right of access wholly intact; only the
right of redress is partially restricted.

Thus, this case presents two inportant questions of first inpression. Does a
| egi sl ative enactrment which partially restricts the right of redress trigger the
protections of Article I, Section 137 If so, what is the appropriate standard of review

to be applied?

| have found no case which interprets the open courts provision as independently
protecting a litigant's right of redress. | am mi ndful, however, of the text of our
Constitutional provision: "every person ... shall have remedy by due course of |aw"
TEX. CONST. art. 1, § 13. | agree with the majority that the protections of Article |
Section 13 do extend to |egislative enactnments which allow free access but restrict
redress. | further agree that the appropriate standard of review is whether the
| egi sl ative purpose for the statute outweighs the partial dimnution of a litigant's
constitutionally-guaranteed right of redress. | vigorously disagree, however, with the
majority's inplication that the appropriate standard of review includes the existence of a
reasonabl e substitute (individual quid pro quo) as a constitutional prerequisite to
statutory validity.

Standard of Revi ew
It is at this juncture that | depart fromthe majority opinion, and register my dissent.
The chal | enged statute here restricts but does not totally abrogate recovery. [EN2] |
woul d hold that section 11.02 of article 4590i is constitutional under Article |. Section
13.

FN2. As will be discussed, neither M ddleton, Lebohm Sax, nor this case requires an
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i ndi vi dual quid pro quo. However, even if a cogent argument can be made that these
authorities do in fact require an individual substitute, none of these cases dea
with [egislation which partially restrict redress. To the contrary, these
deci si ons construe enactrments which totally abrogate a well-defined conmon | aw cause
of action. Because this case presents a much less intrusive |evel of interference,
| subnmit the corresponding standard of review does not require the existence of an

i ndi vidual quid pro quo; a societal quid pro quo is sufficient. Lebohm 275 S. W 2d
at 955.

This court recently articulated the standard for reviewing the constitutionality of a
statute which abrogates the individual's *697 right of access. In Sax v. Votteler, 648
S.W2d 661 (Tex.1983) we noted:

[Tlhe right to bring a well established common | aw cause of action cannot be effectively

abrogated by the | egislature absent a showing that the legislative basis for the statute

out wei ghs the denial of the constitutionally-guaranteed right of redress. I n appl ying
this test, we consider both the general purpose of the statute and the extent to which
the litigant's right of redress is affected...

In analyzing the litigant's right to redress, we first note that the litigant has two

Criteria to satisfy. First, it nust be shown that the litigant has a cogni zabl e common

| aw cause of action that is being restricted. Second, the litigant nmust show that the

restriction is unreasonable or arbitrary when bal anced agai nst the purpose and basis of
the statute.
Id. at 666. [EN3]

FN3. Although Sax refers to the right of redress, it is undisputed that the child's
right to bring a well established comon | aw cause of action was conpletely
abrogated. 1d. at 667. Thus, Sax is an "access" case rather than a "redress"
case.

VWil e we have referred to the nonexi stence of a reasonabl e substitute in cases hol di ng
certain |legislative enactnments unconstitutional, this court has fallen short of requiring
t he existence of an individual quid pro quo in order to survive constitutional attack
Id. at 667 (citing Mddleton v. Texas Power & Light Co., 185 S. W 556 (1916), aff'd 249
US 152, 39 S C&. 227, 63 L.Ed. 527 (1919)). It nust be noted that the court in
M ddl et on vi ewed the open courts provision as nerely proscribing |egislative abolition of
intentional wongs. Mddleton, 185 S.W at 560:; Reed Tool Co. v. Copelin, 610 S W 2d
736, 739 (Tex.1980). Not only could the legislature nodify or abolish the common | aw
rule of contributory negligence, it could entirely abolish negligence altogether

If, in a wrd, [the Legislature]may declare that contributory negligence shall no |onger

be a defense, may it not also declare, as to purely accidental injuries, that negligence

shall no | onger be actionabl e? If is may al so change defensive conmon | aw rul es, may

it not also change a conmon law rule of liability? The power of the Legislature cannot

exi st in the one instance and not in the other.

Id. at 561. How t hen could M ddl eton be authority that a reasonable substitute remedy
is constitutionally required when that decision did not even interpret |egislative
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nodi fications of non-intentional acts as triggering the protections of Article I, Section
13? It sinply cannot.

VWiile the majority is guarded in its |anguage, the inplied basis in today's opinion for
striking down the damages limtations is a perceived | ack of a reasonable substitute for
the inmpairment of the litigant's right of redress. | believe that this requirenent can be
harmoni zed with our test set out in Sax by making the existence of an individual quid pro
guo a factor in determ ning whether the statutory schene denying the
constitutionally-guaranteed right of redress is reasonable.

It nust be enphasized that the |anguage in Sax, which refers to the substitution of other
remedies, is borrowed fromLebohmv. Cty of Galveston, 275 S.W2d 951, 954 (1955). Yet
Lebohmdid not limt its holding to the substitution of an individual renedy. Rat her
the court expressly recognized that an individual quid pro quo is unnecessary if a
soci etal quid pro quo exists:

Thus it may be seen that |egislative action wi thdrawi ng conmon-|aw renedi es for

wel | - establ i shed conmon-| aw causes of action for injuries to one's "lands, goods, person

or reputation"” is sustained only when it is reasonable in substituting other renedies,

or when it is a reasonable exercise of the police power in the interest of the genera

wel fare

Id. at 955 (enphasis added).

This court has never expressly required an individual quid pro quo in the past; to do so
now woul d unquestionably restrain the legislature's ability and duty to effect social
change through | egislative enactnment. Article I, Section 13 does not guarantee the
conti nued existence of a comopn *698 | aw cause of action, but only proscribes the creation
of an inpossible or unreasonabl e i npediment to access or redress to vindicate a recogni zed
and justiciable substantive right. The open courts provision was never intended to
create any new rights, nor was it intended to elevate the common |law to constitutiona
stature.

Sax and Article 4590i, Section 11.02
Under Sax, the test for determ ning the constitutionality of a restriction of an
individual's right to redress is whether the |legislative basis for the statute outweighs
the denial of the constitutionally-guaranteed right of redress. Sax, 648 S.W2d at 665.
See al so Nelson v. Krusen, 678 S.W2d at 922 (citing Hanks v. City of Port Arthur, 121
Tex. 202, 48 S.W2d 944 (1932) and McCrary v. City of Odessa, 482 S.W2d 151 (Tex.1972)).
"In applying this test, we consider both the general purpose of the statute and the extent

to which the litigant's right to redress is affected.” Sax at 666. Legi sl ative action
wi thdrawi ng or restricting a common |aw renedy will be sustained if it is reasonable in
substituting other renmedies. Sax at 665 (citing Lebohm). | believe the stated purposes

for enacting the Medical Liability and Insurance |Inprovenent Act denpnstrates that the
| egi sl ature acted reasonably under this standard.

Two of the stated purposes of article 4590i are to:
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(4) make avail abl e to physicians, hospitals, and other health care providers protection
agai nst potential liability through the insurance mechani smat reasonabl e affordabl e
rates;

(5) make affordable nedical and health care nore accessible and available to the
citizens of Texas;

TEX. REV. CI V. STAT. ANN. _art. 4590i, § 1.02(b) (Vernon Supp.1988). Al t hough an i ndi vi dua
quid pro quo is not constitutionally required, | nonethel ess subnmit these two purposes
reveal that the nedical cap in section 11.02 of article 4590i provides both a societal and
i ndi vi dual quid pro quo. The benefit to society is that by reducing the awards given to
those injured in excess of the caps, insurance payouts are nore readily cal cul abl e. Thi s
inturn allows a predictable rate structure to be erected, thus allowing policies to be
witten on health care providers who otherw se could not afford the exorbitant rates

associ ated with policies of undeterninable risk. The resultant societal quid pro quo is
t he decrease in cost of nedical nalpractice insurance in the state of Texas and the
i ncreased availability of health care. |I further suggest there is an individual quid pro

guo because the caps enable health care providers to procure insurance in the first place.
Wt hout adequate coverage, it was reasonable for the Legislature to conclude that the
plaintiff in a nedical nalpractice case would suffer danages with no recovery at al

agai nst an insolvent, judgment-proof defendant. | submit that a recovery of all nedical
costs and expenses, with a cap on $500, 000 plus a Consuner Price |ndex adjustnment on other
danmages, is better than a potential recovery of zero. Thus, while a reasonabl e
substitute should not be required for |egislative nodifications of causes of action,
suggest there is in fact a sufficient quid pro quo in this case. | agree with the

position taken by the California Supreme Court:
Even if due process principles required sone "quid proquo” to support the statute, it
woul d be difficult to say that the preservation of a viable medical mal practice
i nsurance industry in this state was not an adequate benefit for the detriment the
| egi slation inposes on nal practice plaintiffs.
Fein v. Permanente Medical Group, 38 Cal.3d 137, 160, n. 18, 211 Cal.Rptr. 368, 385, n.
18, 695 P.2d 665, 681-82 n. 18 (1985).

In determ ning whether a litigant's right of redress is unreasonably or arbitrarily
restricted, four distinct characteristics of article 4590i must be enphasi zed. First,
the nmedi cal mal practice claimant is allowed to recover all past and future medica
expenses without limtation. Secondly, the plaintiff may recover up to $500, 000 of
nonmedi cal damages. Thirdly, the legislature provided for an upward adjustmnment of the
damages |limt based upon the Consumer *699 Price | ndex. And fourth, the statute inposes
alimtation on the liability of health care providers rather than an absolute ceiling on
the amount a plaintiff can recover. Thus, where multiple defendants are involved, the
medi cal mal practice plaintiff can recover agai nst each. The statutory limts are applied
on a per defendant basis rather than on a per occurrence basis. It is clear, therefore,
that the Legislature was concerned with limting the liability of each defendant, not with
unreasonably and arbitrarily limting the amount a plaintiff can recover. These aspects
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of the statute serve to distinguish it fromall other state versions which have undergone
constitutional attack

Qut of State Authorities
The majority concludes that a $500, 000 cap on nonnedi cal damages is arbitrary, and cites

with approval Wight v. Central Du Page Hospital Ass'n, 63 Il1.2d 313, 347 N.E. 2d 736, 742
(1976) . Rel i ance on Wight is inappropriate and m spl aced. In Wight, the defendant,
relyi ng upon case | aw uphol ding constitutional challenges to the Illinois Wrkman's

Conpensation Act, maintained there existed under that state's danages cap a societal quid
pro quo: the loss of recovery potential to sone plaintiffs was offset by the | ower

nmedi cal care and insurance costs to society in general. The 11linois Supreme Court
rejected this argunent because any quid pro quo that existed was insufficient to save the
chal | enged statutory provision. 1d., 347 N E 2d at 742. The crucial distinction in

Wight, however, was the court's concern that under the Illinois statute, medical expenses
wer e capped. Unli ke the Workman's Conpensation Act, which allowed all "medical expenses
and paynent of conpensation for the duration of ... incapacity," the nedical nalpractice

plaintiff may "be unable to recover even all the nedical expenses he mght incur.” 1d.
Such is not the case in Texas. Article 4590i allows full and conplete recovery of al
nmedi cal expenses; only nonmedi cal damages are capped. TEX. REV.CIV.STAT. ANN. art. 4590i
§ 11.02 (Vernon Supp. 1988).

The majority places great enphasis on the fact that in sonme of the jurisdictions which
uphel d statutes inmposing danmages caps, alternative renedi es were provided. See 757
S.W2d 689 (citing Johnson v. St. Vincent Hospital, 273 Ind. 374, 404 N E.2d 585, 601
(1980); Sibley v. Board of Sup'rs of Louisiana, 462 So.2d 149, 156, opinion nodified, 477

So.2d 1094 (La.1985)). It should be noted, however, that both Indiana and Loui siana have
nmedi cal caps of $500,000 as an absolute ceiling on all damages, thus necessitating in ny
vi ew a higher level of constitutional justification. See generally, Johnson., 404 N E.2d

at 601 (existence of patient conpensation fund to increase availability of nedica
i nsurance); see also Sibley, 462 So.2d at 156 (lLouisiana's Act nodeled on Indiana's Act).
Nei ther court required the existence of a quid pro quo as a constitutional prerequisite.

The majority's reliance on Snith v. Department of |nsurance, 507 So.2d 1080 (Fla.1987),

i s equal Iy unconvi nci ng. Al though Smith held that a $450,000 cap on noneconomni ¢ damages
violated Florida's open courts provision, it did so because no "l egislative showi ng of an
over powering public necessity for the abolishnment of such right, and no alternative nethod
of neeting such public necessity can be shown." [d. at 1089. Such a hei ghtened standard
is not followed in Texas. As stated previously, the test to be applied in the context of
a constitutional challenge under Texas' open courts provision is whether the dimnution of
redress is "unreasonable or arbitrary when bal anced agai nst the purpose and basis of the
statute." Sax, 648 S.W2d at 666. | cannot conclude that section 11.02 is
constitutionally infirmunder the standard enunciated in Sax.

Rel i ance on Arneson v. O son, 270 N.W2d 125 (N.D. 1978) is al so m spl aced. North
Dakot a's damages cap was a total cap of $300, 000 which m ght prevent seriously injured
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victinms fromrecovering all of their nedical expenses. As previously noted, such is not
the case in Texas.

It is true that several states have invalidated statutory provisions linmiting danmages in
nmedi cal mal practice actions on a *700 variety of theories. Wth only two exceptions,
however, these invalidated statutes contained absolute ceilings on both pecuniary and
nonpecuni ary danmages. [FN4] What distinguishes article 4590i from other statutory schenes
isits full allowance of all medical costs and expenses; only nonnedical injuries are
[imted.

ENA. The two exceptions are New Hanpshire and Florida. See Carson v. Maurer, 424
A.2d 825, 836 (1980); Smith v. Departnent of |nsurance, 507 So.2d 1080, 1088-89
(Fla.1987). Both courts struck down the nedical caps according to a hei ghtened
"intermediate scrutiny" standard of review Texas does not apply such a standard.

The majority cites with approval the | anguage used by the Suprene Court of Florida:

"[1]f the legislature nay constitutionally cap recovery at $450,000 there is no

di scernabl e reason why they could not cap the recovery at sonme other figure, perhaps

$50, 000 or $1,000 or $1." At 692. Thi s argunent ignores the fact that any nodification
the legislature makes is subject to being stricken as unconstitutional. A reduction of
nonmedi cal danages to a | esser cap at some point would be manifestly so insufficient as to
becone a denial of justice.

Plaintiffs have no vested property rights in a particular measure of damages. This is
wi t hout doubt since a "vested right"” nust be sonething nore than a nmere expectati on based
on antici pated conti nuance of existing |aw It nust become a title, |egal or equitable,
to present or future enjoyment of property. Nati onal Carloading Corp. v. Phoenix-El Paso
Express. 142 Tex. 141, 176 S.W?2d 564 (1944), cert. denied, 322 U S. 747, 64 S. . 1156,
88 L.Ed. 1578 (1944). The | egi slature has broad powers to nodify the scope and nature of
such damages. See Anerican Bank & Trust Co. v. Community Hospital. 36 Cal.3d 359, 204

Cal .Rptr. 671, 683 P.2d 670 (1984). | am not prepared to hold that an award of close to
$1 mllion ($500, 000 plus consumer index adjustment provided for in § 11.04 of the Act)
for nonmedi cal damages coupled with no limtation on past and future nedi cal expenses is
so arbitrary and unreasonable that it does not pass constitutional nuster. Ther ef or e,
this cap is no nore a violation of the open courts provision of the Texas Constitution
than the fee increase was in LeCroy, 713 S.W2d at 343 (Conzal ez, J., dissenting).

Speci al Legislation
The majority intimates that the damages caps of article 4590i constitute a special lawin

violation of Article Ill, section 56 of the Texas Constitution. That section prohibits
the Legi slature from passing |local or special |aws, except as otherw se provided by the
Texas Constitution. TEX. CONST. art. Ill, § 56. In dark v. Finley, 93 Tex. 171, 54
S.W 343 (1899), the court defined a "local" |aw as one which confines its operation to a
fixed part of the territory of the state. 1d. at 346. A "special |aw' was defined as a
statute which relates to particular persons or things of a class. 1d. at 345.
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The danages caps cannot be classified as a | ocal |aw because these statutes apply equally
to all citizens throughout the State of Texas. Whod v. Wod, 159 Tex. 350, 320 S. W2d
807, 809 (1959);: County of Canmeron v. WIlson, 160 Tex. 25, 326 S.W2d 162, 165 (1959);
Cark v. Finley, 54 S.W 343, 346. Nor can it be said that section 11.02 of article
4590i constitutes a special law in favor of a certain class of litigants. As we said in
Mller v. El Paso County, 136 Tex. 370, 150 S.W2d 1000, 1001-1002 (1941):

[T] he courts recognize in the Legislature a rather broad power to nmake cl assifications

for legislative purposes and to enact |laws for the regulation thereof, even though such

| egi slation may be applicable only to a particular class....; such |egislation nust be

intended to apply uniformy to all who may conme within the classification designated in

the Act, and the classification nust be broad enough to include a substantial class and
nmust be based on characteristics legitimtely distinguishing such class fromothers with
respect to the public purpose sought to be acconplished...
Thus, the Legislature is unquestionably enmpowered to create classifications of persons
*701 and things, so long as the classifications are not arbitrary. Were a reasonable
rel ati onship exists between the classification and the objectives sought to be
acconpl i shed by the statute, Article IIl, Section 56 is not violated. 1d. See also Snith
v. Davis, 426 S.W2d 827, 830 (Tex.1968).

It is evident that the class affected by the nedi cal danages caps are health care
provi ders. Di stinguishing that class of tortfeasors fromothers is reasonable in |ight
of the legislative findings that a nedical nalpractice insurance crisis exists in Texas,
and the legislative objectives of increasing the availability and affordability of health
i nsurance in this state. The primary and ultimate test for determ ni ng whether the caps
pass constitutional scrutiny under Article Il1l. Section 56 has been nmet: there is a
reasonabl e basis for the classification it makes, and the | aw operates equally on al
within the class. Robinson v. Hill, 507 S.W2d 521, 525 (Tex.1974).

Concl usi on
At the tinme 4590i was enacted, Texas was faced with a crisis in the affordability and
avai lability of nedical nalpractice insurance. As a result of the crisis, many
physi ci ans and health care providers had ceased or reduced the scope of their practice.
We nust neasure whether the legislature's action was arbitrary in Iight of these
ci rcunst ances. Even t hough many of the findings nade by the | egislature were not based
upon Texas' experience, the |egislature could have reasonably believed that w thout sone
nmeasure of cost reduction, future nmedi cal mal practice claimants woul d experience
difficulty in obtaining collectible judgments for any of their damages. Thus, the
| egi sl ature could have reasonably and rationally concluded that capping the anobunt of
nonnedi cal danages in a nedical nal practice action would inprove the availability and cost
of mal practice insurance in the State of Texas.

I acknowl edge that there are serious questions surrounding the causes of the nedical
mal practice i nsurance crisis. | also acknow edge that the validity of sone of the
findi ngs nade by the Study Commi ssion and adopted by the |egislature are questionable.
However, the findings are "legislative facts" which shoul d be accorded great deference by
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this court, particularly because reasonable ninds can differ as to the causes of the

crisis. For us to "unfind" that there is a crisis on the state of this record is to act
like a "super legislature" in violation of the separation of powers doctrine. W rnust
respect the process. VWhat ever flaws exist in the |legislative findings, the proper forum

to correct themis the Texas Legislature and not this court. For the above reasons, |
di ssent .

MAY 25, 1988

CULVER, Justice, concurring.

| agree with the result reached by the majority. However, | do so with caution because
| believe that |egislative caps on nedi cal mal practi ce awards could be consistent with the
Texas Constitution under certain circunstances.

The danages linitations contained in Tex.Rev.Civ.Stat.Ann. art. 4590i, 8§ 11.02 and 11.03
woul d not unconstitutionally limt Lucas' right of access to the courts for a "renedy by
due course of law' if the legislature had seen fit to provide Lucas and those sinmlarly
situated with an alternative remnedy. The majority notes that "in two of the
jurisdictions in which damages caps were upheld, the fact that alternative remedi es were
provi ded wei ghed heavily in the decisions," citing Johnson v. St. Vincent Hospital, 273
Ind. 374, 404 N. E.2d 585, 601 (1980) and Sibley v. Board of Supervisors, 462 So.2d 149,
156 (La.1985), nodified on reh'g, 477 So.2d 1094, 1109-10 (La.1985) (Il atter opinion

ordering conditional remand on state equal protection challenge). The majority observes
that the state | egislatures of |Indiana and Loui siana had established "patient conpensation
funds. " The majority further observes that Dean Keeton urged that a victinms

conpensation fund be established as a substitute for the danages caps in question here.

| share the concern expressed by the najority that |ack of alternative renedies renders

t hese caps unreasonabl e and arbitrary when bal anced *702 agai nst the purpose and basis of
the statute.

I have chosen to express nmy views separately because | do not wish to be understood as

saying that all damages caps are fundanentally unconstitutional. | do not interpret the
majority opinion to stand for such a proposition, but to the extent the majority may be
interpreted to so hold, | would disagree. In ny view, damages caps could survive

constitutional scrutiny if the statutory scheme provi ded an adequate alternative renedy,
such as a patient compensation fund, for victins of catastrophic injuries.

SEPTEMBER 21, 1988

PHI LLI PS, Chief Justice, dissenting.

| respectfully dissent. | would hold that the $500,000 cap on non-nedi cal damages,
TEX.REV. CI V. STAT. art. 4590i, § 11.02, does not violate any provision of the Texas
Consti tution. | would further hold that the cap operates to linmt the liability of each
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def endant rather than the recovery of each plaintiff.

[ . CONSTI TUTI ONALI TY

This case comes to us upon certification of questions of law by the United States Court
of Appeals for the Fifth Circuit. TEX.CONST. art. V, § 3-c. The parties to the federa
court case have filed briefs and presented oral argument before this court. The parties
have joined issue on the constitutionality of both section 11.02 and the alternative cap
TEX.REV. CI V. STAT. art. 4590i. § 11.03, under the equal protection clause and the open
courts provision of the Texas Constitution. Various amci curiae have al so appeared,
additionally raising whether the caps violate the due course of law and right to trial by
jury provisions of the Texas Constitution. Finally, the court itself alludes to the
possibility that the provisions may violate the prohibition against special laws in the
Texas Constitution. Because of the inportance and difficulty of the issues in this case,
I will review each of these five possible grounds of constitutional attack. [EN1] Having
found section 11.02 to be constitutional, | need not nake a separate determ nation as to
the constitutionality of the alternative $150,000 cap on non-econom ¢ damages. I note ny
bel i ef, though, that the court further erred by also holding the alternative cap
unconsti tuti onal

EN1. In an ordinary appeal, this court would be linmted inits reviewto those
constitutional attacks properly preserved and presented to this court by the party
attacking the validity of the statute. See Texas Pub. Bldg. Auth. v. Mattox, 686
S.W2d 924, 927 (Tex.1985). Because this matter comes to us through certification
however, our jurisdiction is not so constrained. Al t hough Tex. R App. P. 114(e)
provi des for briefing under the usual rules "so far as reasonably applicable," the
procedure here is fundanentally different from an appeal. In what is essentially
the first advisory opinion ever constitutionally rendered by this court, we should
review and resolve all issues necessary to answer fully the questions presented to
us. See generally Brown, Certification of State Law Questions, 48 Tex.B.J. 300
(1985); Brown, Certification--Federalismin Action, 7 CumL.Rev. 455 (1977).

Equal Protection
The Lucases and all aligned ami ci curiae allege that both damages limtations violate the
equal protection clause of the Texas Constitution. That cl ause provi des as foll ows:
Al free men, when they forma social conpact, have equal rights, and no man, or set of
men, is entitled to exclusive separate public enolunents, or privileges, but in
consi deration of public services.
TEX.CONST. art. |, § 3.

Equal protection is violated when a statute nakes invidious or unreasonable
classifications. The Iimtation on nedical malpractice awards clearly treats different
cl asses of people in different ways. First, it differentiates between those persons who
sue and are awarded a particul ar ambunt of danmages in a nedical mal practice case from
t hose who sue and are not. Second, it differentiates between those persons who sue for
medi cal mal practice and are awarded a particul ar amount of danmages from those who sue for
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other torts and are awarded a simlar amount. These differences *703 nust be anal yzed to
det ermi ne whether they are objectionable under our Constitution

VWhen an equal protection challenge is made to a law, the reviewing court nust initially
determi ne the appropriate standard of review Attorney General of New York v. Soto-lopez,
476 U.S. 898, 906 at n. 6. 106 S. Ct. 2317, 2323 at n. 6. 90 L.Ed.2d 899, 907-08 at n. 6
(1986) (plurality opinion). Sinmply put, the court nust decide how strictly to exam ne
the classifications made by the particular statute.

The United States and its aligned anmici contend that Texas interprets its equa
protection clause in the same manner as the United States Suprene Court interprets the
correspondi ng provision of the United States Constitution. Plaintiffs and their aligned
am ci curiae, on the other hand, insist that the Texas Constitution requires a nore
i ntense scrutiny of legislative distinctions than does the equal protection clause of the
Fourt eent h Anendnent .

From a review of our opinions, | believe that Texas courts have traditionally adopted the
federal equal protection analysis in interpreting our own equal protection provision. O
course, our courts are free to give independent neaning to simlar or even identical state
constitutional |anguage fromthat given by the federal courts to the United States
Consti tution. Just as clearly, however, we may defer to federal interpretations of
simlar provisions in giving nmeaning to our own Constitution. See, e.d., Brown v. State,
657 S.W2d 797 (Tex.Crim App.1983); Developnments in the Law-The Interpretation of State
Constitutional Rights, 95 Harv.L.Rev. 1324 (1982).

VWil e the wordi ng of our equal protection clause seens broader than the correspondi ng
provision of the United States Constitution, no decision of a Texas court has ever
actually held that this textual distinction makes a difference. On the contrary, both
courts and commentators have concluded that the protections are identical. See Lively v.
Mssouri K. & T. Ry. Co.., 102 Tex. 545, 558-59, 120 S.W 852, 856 (1909); Texas Optonetry
Bd. v. Lee Vision Center, Inc.. 515 S.W2d 380, 386 (Tex.Civ.App.--FEastland 1974, wit

ref'd n.r.e.); Wllianms, Equality Guarantees in State Constitutional Law, 63 Texas

L. Rev. 1195, 1219 n. 160 (1985). Even when our courts have not expressly held that the
scope of the clauses are the sane, the assunption of identicality is inherent in nost of
our deci si ons. Thus many opi nions have relied primarily on federal authority in

interpreting the Texas equal protection clause. See, e.g., State v. Project Principle,
Inc., 724 S.W2d 387, 391 (Tex.1987); Spring Branch I.S.D. v. Stanps, 695 S. W2d 556,
559- 60 (Tex.1985); King v. Board of Trustees., 555 S W2d 925, 928-29 (Tex.C v. App.--El
Paso 1977, wit ref'd n.r.e.). Most courts have drawn no distinction between state and
federal equal protection clauses when both have been invoked. See. e.g.. San Antonio
Retail Gocers v. Lafferty, 156 Tex. 574, 297 S.W2d 813 (1957); Gerard v. Smith, 52
S.W2d 347, 351 (Tex.Civ.App.--El Paso 1932, wit ref'd); Stout v. Grand Prairie I.S.D
733 S. W2d 290. 295 (Tex. App.--Dallas 1987, wit ref'd. n.r.e.); Smith v. Snmth, 720
S.W2d 586. 598 (Tex. App.--Houston [1st Dist.] 1986, no wit). Frommany of this court's
opinions, in fact, it is even inpossible to ascertain whether federal or state equa
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protection clains, or both, were being asserted by the litigants. See, e.qg., Cty of
Brookside Village v. Conmeau, 633 S.W2d 790, 795-96 (Tex.1982); Texas Wman's Univ. v.
Chayklintaste, 530 S.W2d 927, 928-29 (Tex.1975); Texas Water Rights Conmin v. Wight,
464 S. W 2d 642, 650-51 (Tex.1971); State v. Spartan's Indus., Inc., 447 S.W2d 407,
412-13 (Tex.1969). Texas courts obviously |l ook to federal equal protection analysis in
interpreting our own provision

In applying the equal protection clause of the Fourteenth Amendnent, the United States
Supreme Court has articulated three | evels of scrutiny. The choi ce of the applicable
tier is determ ned by exam ning both the classes and the rights affected by the
di stinctions made in the chall enged statute.

Strict scrutiny, the nost rigorous level of review, is applied to a | aw that burdens an
i nherently suspect class or affects a fundamental liberty right. The burden to justify
*704 such a distinction rests on the party defending it, and such a | aw cannot be upheld
unless it serves a conpelling state interest and is "closely tailored to effectuate only
those interests." Zabl ocki v. Redhail, 434 U.S. 374, 388, 98 S. . 673, 682, 54 L.Ed.2d
618, 631 (1978). Internediate, mddle-tier, or means scrutiny is applied when a statute
burdens a sensitive, but not a suspect, class, or inpinges on an inportant, but not a
fundanmental , right. See L. Tribe, Anerican Constitutional Law 1610-18 (2nd ed. 1988).
Laws subjected to this scrutiny "nust serve inportant governnental objectives and nmust be
substantially related to achi evenent of those objectives." Craig v. Boren, 429 U.S. 190,
197, 97 S. ¢t. 451, 458, 50 L.Ed.2d 397, 407 (1976). Al'l remaining legislation is subject
only to mininmal scrutiny, and will be upheld so long as the classifications nade are

"rationally related to a legitimate state interest." Cty of deburne v. deburne Living
Center, 473 U.S. 432, 440, 105 S.C. 3249, 3254, 87 L.Ed.2d 313, 320 (1985) (plurality

opi ni on). Under this standard, a statutory discrinnation will be upheld "if any state
of facts reasonably nay be conceived to justify it." MGowan v. Maryland, 366 U.S. 420

426, 81 S. Ct. 1101, 1105, 6 L.Ed.2d 393, 399 (1961). Al most all legislative distinctions
will withstand this |level of scrutiny.

The federal courts have applied strict scrutiny very sparingly. Only race, and perhaps
nati onal origin, have consistently been regarded as suspect, Loving v. Virginia, 388 U S
1, 87 S.¢&. 1817, 18 L.Ed.2d 1010 (1967); Brown v. Board of Education, 347 U S. 483, 74
S CO. 686, 98 L.Ed. 873 (1954); Korematsu v. United States, 323 U.S. 214, 65 S.C. 193,
89 L.Ed. 194 (1944), although alienage has at tinmes been accorded this status. Conpar e
Graham v. Richardson, 403 U.S. 365, 372, 91 S.C. 1848, 1852, 29 L.Ed.2d 534, 541-42
(1971), with Foley v. Connelie, 435 U. S. 291, 297, 98 S.&. 1067. 1071, 55 L.Ed.2d 287,
293 (1978). Similarly, only those fundanental liberty rights "explicitly or inplicitly
guaranteed by the Constitution," San Antonio |.S. D. v. Rodriquez, 411 U S. 1, 33-34, 93
S.&t. 1278, 1296-97, 36 L.Ed.2d 16, 43-44 (1973), are so inmportant that classifications
affecting themare usually strictly scrutinized. Such rights include those fundanenta
guarantees of the Bill of Rights applied to the State by incorporation into the due
process clause of the Fourteenth Amendnent, as well as the right of free association
NAACP v. Al abame ex. rel. Patterson, 357 U S. 449, 460-61, 78 S.&. 1163, 1170-71, 2
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L. Ed. 2d 1488, 1498-99 (1958), the right of access to the political process, Harper v.
Virginia State Bd. of Elections, 383 U S. 663, 666, 86 S.Ct. 1079, 1087, 16 L.Ed.2d 169,
172 (1966), the right of travel between States, Shapiro v. Thonpson, 394 U S. 618, 634, 89
S. C. 1322, 1331, 22 L.Ed.2d 600, 615 (1969), the right to privacy in certain persona
decisions, Loving v. Virginia, 388 U S. 1, 12, 87 S.¢t. 1817, 1823, 18 L.Ed.2d 1010, 1018
(1967), and perhaps others. See 2. R Rotunda, et al., Treatise on Constitutional Law,
79-86 (1986).

Internediate scrutiny has al so been applied rather sparingly by the federal courts. It
has been enpl oyed al nost excl usively where distinctions have been nmade regardi ng gender
Craig v. Boren, supra, illegitimcy, Matthews v. lLucas, 427 U.S. 495, 505, 96 S.CG. 2755,
2762, 49 |.Ed.2d 651, 660-61 (1976), and perhaps alienage, see Plyler v. Doe, 457 U.S
202, 223-24, 102 S. &t. 2382, 2398, 72 L.Ed.2d 786, 803 (1982), although other classes have
occasi onal ly been accorded slightly hei ghtened scrutiny. See, e.g., City of Ceburne v.
Cl eburne Living Center, supra (nmental retardation).

Because no i ndependent equal protection analysis has been devel oped under the Texas
Constitution, our courts apply the sane tiers of scrutiny with identical standards of
review to classifications challenged under the Texas equal protection clause. See, e.
Spring Branch I.S.D. v. Stanps., 695 S.W2d 556. 559 (Tex.1985) (applying mniml scrutiny
to classifications involving econonm ¢ and social policy); Houston Chronicle Publishing
Co. v. City of Houston. 620 S.W2d 833, 838-39 (Tex.Civ.App.--Houston [14th Dist.] 1981
no wit) (applying strict scrutiny under both state and federal constitutions to First
Anmendnent *705 fundanental rights); [FN2] In Interest of B.MN., 570 S.W2d 493, 498-500
(Tex. G v. App. - - Texarkana 1978, no wit) (applying internediate scrutiny under both state
and federal constitutions to classification based on illegitinacy).

EN2. Pursuant to the Equal Rights Amendnent, strict scrutiny is also applied in
Texas to all classifications involving the protected classes of sex, race, color
creed and national origin. TEX. CONST. art. |, 8§ 3a. Cassifications affecting

t hese categories are not, however, also automatically subjected to hei ghtened
scrutiny under the equal protection clause of the Texas Constitution. See In
Interest of MlLean, 725 S.W2d 696, 697-98 (Tex.1987); Mercer v. Board of Trustees,
538 S. W2d 201 (Tex.Civ.App.--Houston [14th Dist.] 1976, wit ref'd n.r.e.).

The rational basis test is the nmeasure by which nost |aws are, and shoul d be, judged.
Maki ng classifications is at the heart of the |egislative function. If the courts were
to strike down every statute which treated different people differently, there could be no
efficient systemof laws. Even if the courts were only to strike down those
classifications which a majority of judges felt unwi se or unsound, the constitutionally
mandat ed di vi si on of powers between such branches of our government woul d be substantially

al tered. See generally TEX. CONST. art. 11. § 1. The | east denocratic branch of
gover nment woul d become the nbst powerful, with a resulting dimnution in the people's
ri ght of self-governnent. See generally R Berger, Government by Judiciary (1977).
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The Lucases and associ ated anici curiae assert, however, that Texas has entirely

abandoned the federal rational basis test. This contention is based primarily on
| anguage from one opinion of the United States Suprene Court and two opinions of this
court. In ny opinion, none of these decisions support the proposition that Texas has

devel oped an i ndependent equal protection standard.

In Gty of Mesquite v. Aladdin's Castle, Inc., 455 U.S. 283, 102 S.C&. 1070, 71 L.Ed.2d
152 (1982), the Suprene Court declined to rule on the constitutionality of a Texas
muni ci pal ordi nance because the Fifth Grcuit Court of Appeals mght have reached its
j udgrment on i ndependent grounds under the Texas Constitution. After taking note of the
"arguably significantly broader"” |anguage of the Texas equal protection clause, id. at
293, 102 S.Ct. at 1077, 71 L.Ed.2d at 162, the Court observed that the Fifth Grcuit had
interm ngled its discussion of the equal protection guarantees under the Texas and federa
constitutions, and in so doing had stated inconsistent formnul ati ons of the rational basis
test. The Court said:

[Tlhe [Fifth Crcuit] court stated that "[t]he test requires that |egislative action be

rationally related to the acconplishnent of a legitimte state purpose,” and cited both

federal and state decisions in support of that fornulation. In the second paragraph
the court stated that "[t]he test requires that legislation constitute a nmeans that is

"reasonable, not arbitrary and rests upon sone ground of difference having a fair and

substantial relation to the object of the legislation....," " quoting froma deci sion of

the Texas Suprene Court, Texas Wman's University v Chayklintaste., 530 SWd 927, 928

(1975), which in turn quoted fromReed v Reed. 404 US 71, 76, 30 L Ed 2d 225, 92 S Ct

251. A nunber of this Court's decisions were cited as in accord with this fornul ation

Al t hough we cannot be sure, we might reasonably infer that the second formulation of the

test represents the Court of Appeals' interpretation of Texas |aw.

455 U.S. _at 294 n. 17, 102 S.&. at 1077 n. 17, 71 L.Ed.2d at 162-63 n. 17. The Court
went on to find the "second formulation” to be at variance with current federal analysis,
sayi ng:

This fornulation is derived fromthis Court's opinion in E.S. Royster Guano Co. V.

Virginia, 253 US 412, 415, 64 L Ed 989, 40 S C 560. But it is unclear whether this

Court would apply the Royster Guano standard to the present case. See United States

Railroad Retirement Bd. v. Fritz, 449 US 166. 66 L Ed 2d 368. 101 S Ct 453: Craig Vv

Boren. 429 US 190, 50 L Ed 2d 397, 97 S & 451. Therefore, it is surely not evident

that the Texas standard and the federal standard are congruent.

*706 455 U.S. at 294, 102 S.&t. at 1077, 71 L.Ed.2d at 162-63.

The Suprene Court's deference to the principles of federalismis commendabl e. There is,
however, no different Texas equal protection standard. [FN3] This court's opinion in
Chaykl i ntaste, upon which the Suprene Court based its rationale, relied not only on Reed,
but also on MGnnis v. Royster, 410 U.S. 263, 276, 93 S.&t. 1055, 1062-63., 35 L.Ed.2d
282, 292 (1973), which articulated a traditional, deferential fornulation of the rationa
basi s standard. And al t hough Reed was | ater recognized as the senminal case of the
i nternedi ate scrutiny standard, it was not inmediately so perceived. See generally
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Gunther, Foreward: In Search of Evolving Doctrine on a Changing Court: A Mdel for a
Newer Equal Protection, 86 Harv.L.Rev. 1, 30-36 (1972); Redish, Legislative Response to
the Medical Ml practice Insurance Crisis: Constitutional Inplications, 55 Texas L. Rev.
759, 771-73 (1977). On its face, Reed purported to be nmerely another rational basis
case, and was clearly so understood by this court in Chayklintaste [FN4]. More

i mportant, Chayklintaste was probably not even deci ded under the Texas Constitution

VWiile a review of the entire file reveals that plaintiff asserted both state and federa
equal protection grounds, the opinion itself relied solely on federal authorities and did
not expressly refer to either constitution.

EN3. On renmand in Al addin, an unani nous panel of the Fifth Circuit determ ned that
no i ndependent Texas equal protection standard exists. Slip Op. 15958. Thi s
opi ni on was vacated on rehearing, however, because the Supreme Court had remanded
the cause only for clarification as to the grounds for the original opinion, not for
a redeterm nati on of the adequacy of any independent state grounds. 713 F.2d 137
(1983) . The Suprene Court thereafter denied the City's notion to recall the
Suprene Court's judgment. 464 U S 927, 104 S.C. 329, 78 L.Ed.2d 300 (1983).

ENA. The standard in Reed was taken fromFE.S. Royster Guano v. Virginia. 253 U.S.
412, 415, 40 S.&t. 560, 561-62, 64 L.Ed. 989, 990 (1920), a Suprene Court case from
the now discredited era of intense judicial activismin social and econom c spheres.
Aut hored by Justice Pitney, with both Justices Brandeis and Hol nes in dissent,
Royster Guano was not cited in any majority opinion of the Court between 1938 and
1957. Its obscurity in the |lower courts was even nore striking, it being cited only
once in the Federal Reporter and twice in the Federal Supplenent between 1936 and
1970.

Wth the energence of the nodern rational basis standard, Royster Guano was
occasionally cited as an exanple of mnimal scrutiny. See Allied Stores of Chio,
Inc. v. Bowers, 358 U S. 522, 527, 79 S.Ct. 437, 441, 3 L.Ed.2d 480, 485 (1959);
Morey v. Doud, 354 U S. 457, 465, 77 S.C. 1344, 1350, 1 L.Ed.2d 1485, 1491 (1957).
After Reed, it was cited nore frequently by both state and federal courts,
particularly in gender classification cases. E.qg.. Johnson v. Robison, 415 U S.
361, 374-75, 94 S.Ct. 1160, 1169, 39 L.Ed.2d 389, 402 (1974); Stanton v. Stanton
421 U.S. 7, 14, 95 S. Ct. 1373, 1377. 43 L.Ed.2d 688. 694 (1975); Craig v. Boren
429 U.S. 190, 211, 97 S.C. 451, 464. 50 L.Ed. 397, 408 (1976) (Powell, J.,
concurring). No Suprenme Court justice, however, acknow edged any distinction

bet ween Royster Guano and |l ess restrictive formulations of the rational basis test
until after Reed. See US.RR Retirenent Bd. v. Fritz, 449 U S. 166, 174-75, 101
S.Ct. 453, 459, 66 L.Ed. 368, 375-76 (1980); Mwore v. Cty of East O eveland, 431
US. 494, 551, 97 S.Ct. 1932, 1962, 52 L.Ed.2d 531, 569-70 (1977) (Wite, J.,
dissenting); Irinble v. Gordon, 430 U.S. 762, 784-85, 97 S.C&t. 1459, 1472, 52
L.Ed. 2d 31, 48-49 (1977) (Rehnquist, J., dissenting); Cruz v. Beto, 405 U.S. 319,
326 n. 4, 92 S.Ct. 1079, 1083 n. 4, 31 L.Ed.2d 263, 270 n. 4 (1972) (Rehnquist, J.,
di ssenting). No majority opinion of the Court acknow edged Royster Guano as a
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statenent of middle-tier scrutiny until Caban v. Mhanmed, 441 U.S. 380, 391, 99
S.&t. 1760, 1767, 60 L.Ed.2d 297, 306 (1979), nore than three years after this court
deci ded Chayklint aste.

Even after Caban, sone justices still have regarded the | anguage of Royster Guano as
a valid statement of the rational basis test. See Zablocki v. Redhail, 434 U.S.

374, 400, 98 S.&¢. 673, 688, 54 L.Ed.2d 618, 639 (1978) (Powell, J., concurring);
USRR Retirenent Bd. v. Fritz, 449 U.S. at 184, 101 S. C. at 464, 66 L.Ed.2d at
382 (Brennan, J., dissenting). As Justice Powell stated in citing Royster Guano in
his dissent in Schweiker v. Wlson, 450 U.S. 221, 243, 101 S.&. 1074, 1087, 67
L.Ed. 2d 186, 203 (1981):

Menbers of this Court continue to hold divergent views on the clarity with which a

| egi sl ative purpose nust appear [citations omtted], and about the degree of
deference afforded the legislature in suiting neans to ends [citations onmitted].

See also Gty of Mesquite v. Aladdin's Castle, Inc., 455 U S. at 296, 297, 102 S. .
at 1078, 1079, 71 L.Ed.2d at 164, 165 (Powell and Wite, JJ., separately

di ssenting).

Thi s background refutes the suggestion of the Suprene Court that this court's
citation to Reed in Chayklintaste might denonstrate the adoption of a stricter |evel
of scrutiny under the Texas Constitution.

*707 The remai ning argunment for the proposition that Texas has established an i ndependent
standard of equal protection review under the Texas Constitution comes fromtwo opinions
deci ded on the same day: Wiitworth v. Bynum 699 S W2d 194 (Tex.1985), and Spring Branch
|.S.D. v. Stanps. 695 S.W2d 556 (Tex.1985). The court's opinion in Witworth, it is
true, did refer cryptically to a "Texas version of the rational basis test." 699 S W2d
at 197. As articul ated, however, this "version" stood only for the entirely unremarkabl e
propositions that classifications nust be "rationally related” to a "legitimte state
interest” and that "simlarly situated individuals nmust be treated equally under the
statutory classification unless there is a rational basis for not doing so." 1d. These
are classic fornmulations of traditional mniml scrutiny. Stanps, on the other hand,
expressly drew upon both state and federal authority in describing Texas equal protection
revi ew. VWil e both Wiitworth and Stanos relied heavily on this court's decision in
Sullivan v. University Interscholastic League, 616 S.W2d 170 (Tex.1981), that reliance
does not indicate the creation of a new standard. [EN5] Sullivan was based solely on the
equal protection clause of the Fourteenth Anendment to the United States Constitution; no
vi ol ation of the Texas Constitution was even alleged in that case. Qur subsequent
reliance on Sullivan thus only reinforces the traditional deference of this court to
federal standards when applying the equal protection clause of the Texas Constitution
VWi | e sone nenbers of the court might want to create a separate standard, see LeCroy v.
Hanlon, 713 S.W2d at 338: Witworth v. Bynum 699 S.W2d at 197 n. 5: Kilgarlin, Equa
Protecti on Under the Texas Constitution, Tex. Legal Services Center Alert (August 1987),
at 16; Harrington, The Texas Bill of Rights and Gvil Liberties, 17 Tex.Tech.L.Rev. 1487,
1517-19 (1986), any such standard has not been sufficiently articulated to pernmt its
application to other cases.
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EN5. Sullivan, while purporting to apply only minimal scrutiny under the United
States Constitution, struck down a state-inposed rule barring an underclass transfer
student fromparticipating in varsity sports for one year because its irrebutable
classifications made it "overbroad and overinclusive." 616 S . W2d at 173. Si nce
the Suprene Court has been tol erant of overinclusive |egislation under mininma
scrutiny, e.qg., Vance v. Bradley, 440 U. S. 93, 108, 99 S.C. 939, 948, 59 L.Hd.2d
171, 183 (1979); Dandridge v. Wllianms, 397 U.S. 471, 90 S. C. 1153, 25 L.Ed.2d 491
(1970); Rinaldi v. Yeager, 384 U S. 305. 86 S.Ct. 1497, 16 L.Ed.2d 577 (1966), the
"strict equal protection analysis" of Sullivan, 616 S.W2d at 173, is rem niscent of
i nternediate scrutiny. See L. Tribe, Anerican Constitutional Law 1603-04.
Therefore, Sullivan apparently departed fromsettled federal constitutiona
principles in reaching its result. See Harrington, The Texas Bill of Rights and
Cvil Liberties, 17 Tex.Tech L.Rev. 1487, 1518 (1986); see generally 2 R Rotunda,
Constitutional Law 248.

I, therefore, reject the notion that Texas has devised an independent equal protection
anal ysi s. This conclusion is supported by | anguage from nost of the recent decisions of
our courts. See, e.g.. State v. Project Principle. 724 S W2d 387, 391 (Tex.1987);
Vasquez v. State. 739 S. W2d 37, 43 (Tex.Crim App.1987); Twiford v. Nueces County
Appraisal Dist.., 725 S.W2d 325, 328 n. 5 (Tex. App.--Corpus Christi 1987, wit ref'd
n.r.e.); Aransas County Appraisal Review Bd. v. Texas Gulf Shrinp Co.., 707 S.W2d 186
195-96 (Tex.App.--Corpus Christi 1986, wit ref'd n.r.e.); Mssachusetts Indem & Life
Ins. Co. v. Texas State Bd. of Ins., 685 S.W2d 104, 109-10 (Tex.App.-- Austin 1985, no
wit). If an independent standard is articulated in the future, it nust be by a
forthright declaration froma majority of this court, not by a sporadic suggestion or
i nplication.

When and if this court announces an independent equal protection standard, | trust that
we will do so with a full appreciation for the loss of uniformty, legitinacy,
flexibility, certainty, and economy which judicial activisminposes. See Devel opnents in

the Law, 95 Harv.L.Rev. at 1357-58, 1460-63, Maltz, The Dark Side of State Court Activism
63 Texas L.Rev. 995 (1985). For now, | amsatisfied with the bal ance struck by the

three-tiered federal approach. Fromthe "isolated vantage of the litigation process,"
judges are especially ill-equipped to set aside the people's *708 | egislatively expressed
will except where the potential for majoritarian abuse nay have conprom sed our nost
precious rights or discrimnated against traditionally oppressed groups. See generally

D. Horowitz, The Courts and Social Policy 45- 51, 274-84 (1977). This court has served
our state well by deferring to the federal standard when interpreting the Texas equa
protection cl ause.

The Fifth Crcuit has already determ ned that miniml scrutiny applies to this case under
federal equal protection analysis and that the cap w thstands equal protection analysis

under that scrutiny. As far as this lawsuit is concerned, ny conclusion that federal and
state equal protection doctrines are identical should foreclose further discussion of this
i ssue. To answer the Fifth Crcuit's certified question, however, we mnmust ourselves
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determine the constitutionality of the statute in a manner that will apply to future cases
inthis state. Therefore, | feel constrained to make an i ndependent determ nation of
constitutionality under the state equal protection clause. 1In so doing, | believe it is
appropriate to rely on both Texas and federal authorities.

| return, then, to the initial inquiry: the appropriate |evel of scrutiny. For the
reasons di scussed below, | agree with the Fifth Crcuit and with the dissent of Justice
CGonzal ez that mnimal scrutiny is appropriate.

One amicus curiae suggests that strict scrutiny should apply because the statute affects
access to the courts and trial by jury. Both of these rights are alleged to be
fundanment al because they appear in our Constitution, TEX. CONST. art. |, 88§ 13 and 15, and
"fundanmental rights have their genesis in the express and inplied provisions of persona
liberty recognized in the federal and state constitutions." Spring Branch I.S.D. V.
Stanpbs, 695 S.W2d at 560. O her comment ators have suggested that the interest in
personal security and bodily integrity acconpanying the right to sue for personal injuries
i s fundanental . See Note, The Fairness and Constitutionality of Statutes of Limtations
for Toxic Tort Suits, 96 Harv.L.Rev. 1683, 1693-94, 1697 n. 63, 1701 (1983); W therspoon
Constitutionality of the Texas Statute Linmiting Liability for Medical Malpractice, 10
Tex. Tech L. Rev. 419, 453, 462 (1979).

These argunents are unpersuasi ve. Not every constitutional right or renedy triggers

hei ght ened equal protection review Only those fundamental liberty rights "of basic

i mportance in our society" have been accorded such status. Boddie v. Connecticut, 401
US 371, 374, 91 S.Ct. 780, 784, 38 L.Ed.2d 113, 116-17 (1971). The right to jury trial
is not a fundanental right under the United States Constitution, as that right has not
been extended to the states by incorporation in the due process clause of the Fourteenth
Amendnent. Mnneapolis & St. lLouis RR Co. v. Bonbolis, 241 U.S. 211, 36 S.&. 595, 60
L.BEd. 961 (1916). Access to the courts is also not a fundanmental right unless the denia
of that access itself inpinges on a recognized fundamental right. See, e.qg., Otwein v.
Schwab, 410 U.S. 656, 658-60, 93 S. C. 1172, 1172-75, 35 L.Ed.2d 572, 76 (1973) (access to
courts to seek welfare relief not a fundanental right). Bei ng grounded in the conmon
law, not the constitution, the right to receive conpensation for tortious injury is sinply
not fundamental. See, e.qg., Brown v. Merlo, 8 Cal.3d 855, 882, 106 Cal.Rptr. 388, 407,
506 P.2d 212, 231 (1973). Those few states which have applied strict scrutiny in a
simlar context are sinply outside the mainstream of state constitutional jurisprudence.
See, e.qg., Kenyon v. Hanmmer, 142 Ariz. 69, 83, 688 P.2d 961, 973 (1984) (holding that
right of access to recover damages for bodily injury was fundanental, but noting that
nunerous ot her states have held otherwi se). [EN6] Under Texas case law, as in nost
states, there is sinply no basis for applying strict scrutiny to this type of |egislation
See Smith, Battling a Receding Tort Frontier: Constitutional *709 Attacks on Medica

Mal practice Laws, 38 Okla.L.Rev. 195, 204-05, 210-11 (1985).

EN6. The result in Arizona is probably explained by the express provision inits
Constitution that "the right of action to recover personal injuries shall never be
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abrogated, and the ampbunt recovered shall not be subject to any statutory
[imtation." AR Z CONST. art. 18, § 6.

The Lucases and all remaining aligned amici contend that sonme |ess restrictive form of
hei ght ened scrutiny is appropriate. The principal reason offered, that Texas has

ext ended hei ghtened scrutiny to all classifications, is without nerit. A secondary
argunent al so advanced is that the interests affected are sufficiently inportant to
justify internedi ate revi ew One am cus argues that "in a case involving a denial of

| ongst andi ng conmon | aw rights, [the] court should adopt a stricter standard for
constitutional review than the rational basis test." No federal or Texas case, however,
has ever suggested that heightened scrutiny is appropriate in this area. See, e.qg.. Duke
Power Co. v. Carolina Envt'l Study Group, Inc.. 438 U S. 59, 83, 98 S.C. 2620, 2635, 57
L. Ed. 2d 595, 627 (1978) (upholding the constitutionality of the $560 million limtation on

total liability for nuclear accidents, and describing the limtation as "a cl assic exanple
of econom c regul ation"). Unl ess the common law is to be elevated to constitutiona
significance, | can see no reason for so holding now [EN/]

EN7. It is true that courts in three other states have applied internediate scrutiny
to somewhat sinilar statutes involving nmedical mal practice danages |linitations.
Jones v. State Bd. of Medicine, 97 ldaho 859, 870-71, 555 P.2d 399, 410-11 (1976),
cert. denied, 431 U S. 914 (1977); Carson v. Mauer, 120 N.H 925 933-34, 424 A 2d
825, 830- 31 (1980); Arneson v. Oson, 270 N.W2d 125, 132-33 (N.D. 1978). | find
none of these cases persuasive.

In Jones, the Idaho Suprene Court determ ned the appropriate |evel of scrutiny under
both the state and federal constitutions not by exam ning the rights involved or

cl asses affected, but by concluding that it did not Iike the statute in question

97 ldaho at 871, 555 P.2d at 411. In Carson, the New Hanpshire Suprene Court
acknow edged that it applied internediate scrutiny under its Constitution not only
to those categories enunciated by the federal courts, "but also in examnning
econom ¢ and social |egislation which did not involve distinctions based upon gender
or illegitimacy." 120 N.H at 928, 424 A 2d at 831. In Arneson, the North Dakota
Suprene Court applied internediate scrutiny under both the state constitution and
the Fourteenth Anendnment without any neani ngful analysis. 270 N.W2d at 133,

135-136.
The rational basis test, in nmy opinion, provides the appropriate |evel of scrutiny for
t he provisions in question. Under this standard, the provisions clearly pass
constitutional nuster. [ENB] It is obvious that a ceiling on nmaxi mumrecovery of damages

is rationally related to the stated and legitimte |egislative goals of reduci ng excessive
severity of health care liability clains, decreasing the cost of those clains, naking

i nsurance at reasonably affordable rates available to health care providers, and naking
affordabl e health care nore accessible and available to the public. TEX REV.ClV. STAT.

art. 4590i, 8§ 1.02(b). See Rose v. Doctors Hosp. Facilities, 735 S.W2d 244, 250-54
(Tex. App. --Dallas 1987, wit granted). Nei t her the Lucases nor any amici curiae, in
fact, asserts that the caps violate equal protection under a rational relationship
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anal ysi s. Even though sone state courts, including those of Texas, have on occasion
seemed nore anenable than federal courts to striking down statutory classifications under
m ni mal scrutiny, see, e.qg.. San Antonio Retail Gocers v. Lafferty, 156 Tex. 574, 297
S.W2d 813 (1957); Developnents in the Law., 95 Harv.L.Rev. at 1463-93, the courts of |ast
resort in every state where the rational basis test has been enpl oyed have uphel d

mal practi ce caps agai nst equal protection challenges. See Fein v. Pernmanente Medica
Group. 38 Cal.3d 137, 161-64, 211 Cal.Rptr. 368, 385-87, 695 P.2d 665, 682-84 (1985);
Johnson v. St. Vincent Hosp.. Inc., 273 Ind. 374, 391-93, 404 N. E. 2d 585, 600-01 (1980)
*710 (senble); Prendergast v. Nelson, 199 Neb. 97, 113-14, 256 N W2d 657, 667-69 (1977).
I, therefore, agree with the di ssenting opinion of Justice CGonzalez that the cap does not
vi ol ate equal protection under the Texas Constitution.

EN8. The courts of our state, |like the federal courts, have articulated the rationa
basis test in varying ways. Conpare Spring Branch I.S.D. v. Stanpbs, 695 S.W2d at
559, with Friednman v. Anerican Surety Co.. 137 Tex. 149, 160, 151 S.W2d 570, 577

(1941). These textual distinctions, however, have generally had little effect on
the result of the cases. In fact, our courts have frequently conbined two or nore

seem ngly di sparate standards when articulating the rational basis standard. See.
e.qg.. Texas Wwiman's Univ. v. Chavklintaste, supra; Railroad Commn v. Mller, 434
S.W2d 670, 673 (Tex.1968); University Interscholastic League v. North Dallas
Chanber of Commerce Soccer Ass'n.. 693 S.W2d 513, 516-17 (Tex.Cv. App.--Dallas
1985, no wit); Crawford Chevrolet, Inc. v. Mlarty, 519 S . W2d 656, 661

(Tex. Civ.App.--Amarillo 1975, no wit).

Right to Jury Trial
Several amci curiae suggest that the cap violates the right to trial by jury provision
of the Texas Constitution, which provides, in part:
The right to trial by jury shall remain inviolate. The Legi sl ature shall pass such
| aws as may be needed to regulate the same, and to naintain its purity and efficiency.

TEX. CONST. art. |, & 15. [EN9] | disagree

EN9. See also TEX. CONST. art. V. 8§ 10.

acknow edge that the Texas guarantee of right to trial by jury is nmuch broa der than the
guar antee afforded under the Seventh Anendment to the United S tates Constitution to civil
litigants in federal courts. [ENLO] The Texas Constitution has been held by this court to
protect "the right to trial by jury in those cases where a jury would have been proper at

common |l aw," or "where that right existed at the tine the Constitution was adopted,™ State
V. Credit Bureau of Laredo, Inc.. 530 S.W2d 288. 291 (Tex.1975), including"cases of a
simlar character arising under statutes enacted subsequently to the adoption of our
Constitution.” Wite v. Wite, 108 Tex. 570, 581, 1 96 S.W 508, 512 (1917).

FEN10. Because of our substantially broader protections, and because protections of
t he Sevent h Arendnent have not been extended to the states through the due process
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cl ause of the Fourteenth Amendnent, M nneapolis & St. Louis R R Co. v. Bonbolis,
supra, our courts al most never seek gui dance fromfederal authorities in
interpreting this provision of our Constitution. But see Rutledge v. Rutledge, 720
S.W2d 633, 635 (Tex.App.--Fort Whrth 1986, no wit).

Qur Constitution, however, cannot be read so expansively as to preclude any nodification
of the renedies avail abl e under those comon |aw rights. Although our courts have

zeal ously guarded the right to trial by jury, see, e.g., Wite v. Wiite, supra, (statute
requi ring adj udi cati on of sanity by comm ssion of physicians instead of jury held
unconstitutional); Central & Montgonery RR Co. v. Mrris & Crawford. 68 Tex. 49, 61. 3
S.W 457, 462 (1887) (statute requiring court instead of jury adjudication of plaintiff's
damages after defendant's default held unconstitutional); Hatten v. Gty of Houston, 373
S.W2d 525, 535 (Tex.Civ. App. --Houston 1963, wit ref'd n.r.e.) (statute requiring

adj udi cation of validity of water systemrevenue bonds and proceedi ngs incident to the

i ssuance thereof by court instead of jury held unconstitutional), that right is satisfied
if access to sone determ nation of disputed issues of fact by a jury is preserved. Si nce
the caps do not destroy a plaintiff's right to a jury resolution of a justiciable
controversy, they do not violate the right to trial by jury.

This court upheld a far nore radical nodification of comon |law renedies in Mddleton v.
Texas Power & Light Co., 108 Tex. 96, 185 S.W 556 (1916), when it found the Texas
Wor knmen' s Conpensation Act constitutional. The court said:
Nor does the Act inpair the right of trial by jury. Trial by jury cannot be clained in
an inquiry that is non-judicial inits character, or with respect to proceedi ngs before

an admini strative board. The Accident Board charged with the admi nistration of the Act
is ... not a court. In its determination of disputed clains there could be no right to
ajury trial. The Act authorizes appeals fromthe decisions of the Board to the

courts, where a jury trial of the matters in dispute, under the |aw as enbodied in the

Act, may be had.

108 Tex. at 111, 185 S W at 561 -62. Thus, Texas joined virtually every other state
in holding that access to a jury at some stage for resolution of sone clains was
sufficient for the conpensati on schene to pass constitutional nuster. See, e.

Deibeikis v. Link Belt Co., 261 IIl. 454, 466, 104 N.E. 211, 216 (1914); Hunter v. Colfax
Consol. Coal Co.. 175 lowa 245, 325-27., 154 N.W 1037. 1065-67 (1915).

*711 Courts in at least three jurisdictions have, however, held that nal practice caps
i nfringe upon the constitutional right to jury trial. In Boyd v. Bulala, 647 F. Supp
781, 789 (WD. Va.1986), a federal court found the Virginia cap unconstitutional under both
the United States and Virginia Constitutions, stating in part:
Since the assessnment of damages is a fact issue committed to the jury for resolution, a
limtation on the performance of that function is a limitation on the role of the

jury. ...

* * %

This extraordi nary requirenment bears no relation to the doctrines of remttitur, new
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trial, and judgnent notw thstanding the verdict, and it cannot be founded upon the

court's inherent power over verdicts and judgnents. |ndeed, there exists no permssible

basis for entering a judgnent predetermined by the legislature in place of a judgnent on

a verdict properly reached by a jury.

(enphasis original). See also Snith v. Departnment of Ins., 507 So.2d 1080, 1088-89
(Fla.1987); Kansas Ml practice Victins Coalition v. Bell, 243 Kan. 333, 757 P.2d 251

(1988) .

These argunments prove too much. If the Legislature cannot limt a jury's award in one
case, then neither can it increase a jury's award in another. Under the analysis of Boyd,
accepted renedi al measures such as nultiple danages for knowi ng statutory viol ations, see

e.g., TEX.INS.CODE art. 21.21, § 16(b)(1), would also clearly fall.

If the separation of powers is to be neaningful, the legislative branch of governnent
nmust have authority to pass |laws which alter the availability and scope of renedies. To
hol d otherwi se woul d eviscerate the Legislature's ability "to remedy defects in the conmon
| aw as they are devel oped, and to adapt it to the changes of tinme and circunstances."

Munn v. Illinois, 94 U S. 113, 134, 24 L.Ed. 77, 87 (1876). See also Silver v. Silver
280 U.S. 117, 122, 50 S. Ct. 157-58, 74 L.Ed. 221, 224-25 (1929). Thus, our Legislature
has fromtinme to tinme not only Iimted common | aw renedi es, as with the passage of the
Wor kers' Conpensation Act, but abolished themaltogether, as in the recent repeal of
actions for crimnal conversation, TEX. FAM CODE § 4.05, and alienation of affections.
TEX. FAM CODE § 4. 06. Such legitinmate governnental activity does not invade the right to
trial by jury. See Coulter v. Melady, 489 S W2d 156, 159 (Tex.C v. App.--Texarkana 1972,
wit ref'dn.r.e.) (right to jury trial not infringed by statutory provision which
elimnated plaintiff's right to challenge relative's marriage by show ng | ack of consent).

Accordingly, | would hold that the cap does not violate the right to jury trial provision
of the Texas Constitution. See Johnson v. St. Vincent Hosp., Inc., 273 Ind. 374, 391, 404
N. E. 2d 585, 602 (1980) (numlpractice caps held not to violate right to jury trial under
I ndi ana Constitution).

Due Course of Law

Two amici curiae aligned with the Lucases al so contend that the cap violates the due
process guarantee of the Texas Constitution, which provides as foll ows:

No citizen of this State shall be deprived of life, liberty, property, privileges or

imunities, or in any manner disfranchi sed, except by the due course of the | aw of the

| and.

TEX. CONST. art. 1, § 19. This section is the "traditional due process guarantee,”
correspondi ng to the due process guarantee of the Fourteenth Anendnent to the United
States Constitution. See Sax v. Votteler., 648 S W2d at 664.

Both the federal and state due process clauses originated as a guarantee of procedural
fairness. TEX. CONST. art. |. 8§ 19 interpretative commentary. American courts, however,
have | ong inparted a substantive nmeaning to the | anguage as well. When | egi sl ati on goes
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beyond the proper sphere of government activity, "any life, liberty or property linited by
such a law is taken w thout due process because the Constitution never granted the
government the ability to pass such a law. " 2 R Rotunda, Treatise on Constitutional Law
14.

*712 For many years, the United States Supreme Court applied substantive due process
anal ysis quite expansively. By requiring legislation to bear "a real and substantia
relation to the public health, safety, norals, or sone other phase of the genera
welfare,” Louis K. liggett Co. v. Baldridge, 278 U S. 105, 112, 49 S.C. 57, 59, 73 L.Ed.
204, 208 (1928), the Court struck down hundreds of state and federal |aws between 1897 and
1937. L. Tribe, American Constitutional Law 567 n. 2. Thi s unprecedented j udi ci al
usur pation of public policy choices was vigorously decried at the tinme, and public
confidence in the judicial process was severely conprom sed. As Justice Hol mes expl ai ned
in his fanmous dissent in Lochner v. New York, 198 U.S. 45, 75, 76, 25 S.Ct. 539, 546, 547,
49 L. Ed. 937, 949 (1905):
This case is decided upon an econom c theory which a |arge part of the country does not
entertain. If it were a question whether | agreed with that theory, | should desire to
study it further and long before making up ny mind. But I do not conceive that to be ny
duty, because |I strongly believe that ny agreenment or disagreenment has nothing to do
with the right of a majority to enbody their opinions inlaw. ... [A] Constitution is
not intended to enbody a particular economic theory.... 1t is made for people of
fundanmentally differing views, and the accident of our finding certain opinions natura
and fam liar, or novel, and even shocking, ought not to conclude our judgnment upon the
question whet her statutes enbodying themconflict with the Constitution of the United
St at es.

Hi story has vindicated Justice Hol nes and the advocates of judicial restraint. Si nce
t he Suprene Court abandoned its intrusive stance nore than fifty years ago, it has not
used t he due process clause even once to strike down social or econonic |egislation
Under federal due process, where fundamental interests are not affected, a statute will be
upheld if it nerely bears a rational relationship to a legitimte state interest. See
Ferguson v. Skrupa, 372 U . S. 726, 83 S. Ct. 1028, 10 L.Ed.2d 93 (1963).

Sone contend, however, that our state due course provision is nore rigorous than federa
due process. In State v. Richards, 157 Tex. 166, 171, 301 S.W2d 597, 602 (1957), for
exanpl e, this court apparently departed fromfederal standards in describing the
requi rements of substantive due process as follows:

The line where the police power of the state encounters the barrier of substantive due

process is not susceptible of exact definition. As a general rule the power is

conmensurate with, but does not exceed, the duty to provide for the real needs of the
people in their health, safety, confort and conveni ence as consistently as may be with

private property rights.... A large discretion is necessarily vested in the Legislature
to determ ne not only what the interests of the public require, but what neasures are
necessary for the protection of such interests. If there is roomfor a fair difference

of opinion as to the necessity and reasonabl eness of a |egislative enactnment on a
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subject which lies within the domain of the police power, the courts will not hold it
void. [Citations onitted].

More frequently, however, this court has relied on both state and federal authorities in
di scussi ng our due course clause. See. e.qg.. Eggeneyver v. Eggeneyer, 554 S.W2d 137,
140-41 (Tex.1977); Thonpson v. Calvert, 489 S.W2d 95, 99 (Tex.1972). A substanti al
nunber of Texas cases, in fact, have held or inplied that the federal due process and
state due course clauses are, as to sone or all of their facets, identical. See. e.qg.. EX
parte Jinenez. 159 Tex. 183. 189. 317 S.W2d 189. 194 (1958), Mabee v. MDonald. 107 Tex.
139, 148-49, 175 S W 676, 680 (1915) (plurality opinion), rev'd on other grounds, 243
US 90, 37 S.C. 343, 61 L.Ed. 608 (1917); Lively v. Mssouri K. & T. Ry. Co., 102 Tex.
545, 558-59, 120 S.W 852, 856 (1909); Mellinger v. City of Houston. 68 Tex. 37. 44-45,
3 S.W 249, 252-53 (1887); Ex parte Martinez., 742 S.W2d 289, 291 (Tex.Cr.App.1987);
Smith v. State., 683 S.W2d 393, 399 n. 2 (Tex.Cr.App.1984); Lindsay v. Papageorgiou, 751
S.W?2d 544, 550 (Tex.App.--Houston [1st Dist.] 1988, *713 wit pending); Price v. Cty of
San Marcos, 744 S.W2d 349, 351 (Tex.App.--Austin 1988, wit denied); Richards v. State,
743 S.W2d 747, 749 (Tex. App.--Houston [1st Dist.] 1987, pet. ref'd); Massachusetts
Indem & Life Ins. Co. v. Texas State Bd. of Ins., 685 S.W2d 104. 113 (Tex. App.--Austin
1985, no wit); Thonpson v. Texas State Bd. of Medical Exam ners, 570 S.W2d 123, 126-29
(Tex.Civ.App.--Tyler 1978, wit ref'd n.r.e.); Texas Optonetry Bd. v. Lee Vision Center,
Inc., 515 S.W2d 380, 386 (Tex.Civ.App.--Eastland 1974, wit ref'd n.r.e.); Eschrich v.
Wllianson, 475 S.W2d 380, 381 (Tex.C v.App.--Beaunont 1972, wit ref'd n.r.e.); State
V. Rope, 419 S.W2d 890, 896 (Tex.Civ.App.--Austin 1967, wit ref'd n.r.e.); Hainsworth
v. Martin, 386 S.W2d 202, 205 (Tex.Cv.App.--Austin 1965, wit ref'd n.r.e.), vacated as
nmoot, 382 U.S. 109, 86 S.Ct. 256. 15 L.Ed.2d 190 (1965). Sone deci si ons have di scussed
both clauses without distinction. See, e.qg.. State v. Project Principle, Inc.., 724 S.W2d
387. 390-91 (Tex.1987); House of Tobacco. Inc. v. Calvert, 394 S.W2d 654, 657-58

(Tex. 1965) .

In contrast, only a handful of recent opinions have suggested that the Texas cl ause has
any independent nmeaning. See, e.g.. Ex parte Cruz, 739 S.W2d 53, 61-63

(Tex. Crim App. 1987) (Duncan, J., dissenting); Wight v. State, 640 S.W2d 265, 269 n. 12
(Tex.Crim App. 1982); Ex parte Col eman, 599 S. W2d 305, 309 (Tex.Crim App.1979) (on
rehearing) (Phillips, J., dissenting); Yorko v. State, 681 S.W2d 633, 636
(Tex. App. - -Houston [14th Dist.] 1984), aff'd, 690 S.W2d 260 (Tex.Crim App.1985). A
majority of a panel of the Fifth Grcuit found that Texas has an i ndependent due process
standard, but the only Texas judge on the panel dissented and the opinion was subsequently
vacated. [FN11] Commentators, |ike judges, also appear divided as to the viability of
substantive due process in Texas. See Hart, The Bill of Rights: Safeguard of |ndividual
Li berty, 35 Texas L.Rev. 919, 921 n. 7 (1957); 1 The Constitution of the State of Texas:
An Annot ated and Conparative Analysis 68-72 (G Braden ed. 1977) (no independent Texas
devel opnent of substantive due process); Harrington, Texas Bill of Rights, 17 Tex. Tech

L. Rev. at 1527-28. This confusion is not unique to our state, but appears comopn to many
jurisdictions. See, e.g., Howard, State Courts and Constitutional Rights in the Day of
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the Burger Court, 62 Va.L.Rev. 873, 882- 891 (1976); Kirby, Expansive Judicial Review of
Econoni ¢ Regul ati on under State Constitutions: The Case for Realism 48 Tenn.L.Rev. 241
(1981); Paul sen, The Persistence of Substantive Due Process in the States, 34 Mnn. L. Rev.
91 (1950).

EN11. See n. 4 above.

As | have previously discussed, state courts can and many tines do give independent
neani ng to state constitutional provisions. In the interests of uniformty and

consi stency, however, | believe that state courts should normally defer to federa
interpretations of simlar constitutional provisions. See, e.g., Developnents in the
Law, 95 Harv.L.Rev. at 1356- 66. I find nothing in the text of our provision, the
intention of the franers or ratifiers, the difference in constitutional structure, or the
| ocal concerns, traditions, or public attitudes of our citizens to justify a different
interpretation of the state due course clause. See State v. Hunt, 91 N. J. 338, 362-68,
450 A.2d 952, 964-67 (1982) (Handler, J., concurring). | also find nothing in our
judicial selection system constitutional amendnent procedure, or |legislative process to
suggest a different result. See McCGovern, The Variety, Policy and Constitutionality of
Product Liability Statutes of Repose, 30 Am U. L. Rev. 579, 601 (1981). In the words of
Pr of essor Howar d:

Judi cial review, even when exercised by elected judges, is never w thout an

anti-denocratic flavor. When judges invalidate a |legislative act, however correct that

judgnent, they are thwarting an expression of popular wll.

Howard, State Courts and Constitutional R ghts, 62 Va.L.Rev. at 941. The
constitutional amendnent procedure, while frequently used in Texas, has been used to nake
only one significant change in our *714 Bill of Rights since 1876. [FN12] Finally, |
believe that all courts at all |evels of governnent nust respect the integrity of the
| egi sl ative process. See generally Ex parte Hughes, 133 Tex. 505, 129 S.W2d 270 (1939);
In re House Bill No. 537 of the Thirty-eighth Legislature, 113 Tex. 367, 256 S.W 573

(1923).

EN12. Except for the Equal Ri ghts Amendnent of 1972, TEX. CONST. art. I, § 3a, all
changes to the Bill of Rights have been "narrow, statute-Ilike amendnents." 1 The
Constitution of the State of Texas 2 (G Braden ed.).

Al t hough an i ndependent due course standard may have been applied by this court on
occasion, it is not firmy established in Texas jurisprudence. Because | find no sound
policy justification for an independent test, see generally, Howard, State Courts and
Constitutional Rights, 62 Va.L.Rev. at 935-40; Smith, Constitutional Attacks, 38
la.L.Rev. at 208, | would defer to the federal standard in applying the Texas due course
cl ause.

Utimtely, though, the choice of standards probably nmakes little difference. Even if
t he | anguage of State v. Richards does constitute an independent Texas standard, the cap
in question will withstand due process scrutiny. There is clearly at |least "roomfor a
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ifference of opinion as to the necessity and reasonabl eness" of the cap in providing
he real needs of the people." 157 Tex. at 170, 301 S. W2d at 602. Under the nore
ntial federal test, it is even clearer it is rationally related to legitinate state
sts in greater availability of medical care to nore citizens at [ower cost. [FEN13]
refore, agree with the di ssent of Justice Gonzal ez that neither section 11.02 nor

n 11.03 viol ates due course of |aw

EN13. | strongly reject the notion advanced by at |east one amicus that the caps

vi ol ate due course because the statute provides no alternative remedy to injured
plaintiffs. The courts have not inmposed such a requirenment under the federal due
process clause. See Duke Power Co. v. Carolina Envtl. Study Group, Inc.. 438 U S
59, 88, 98 S.O. 2620. 2638, 57 L.Ed.2d 595, 620 (1978); New York Cent. R R V.
Wiite, 243 U. S 188, 201, 37 S. &t. 247, 252, 61 L.Ed. 667. 674 (1917). A quid pro
qguo requirenment may have sone appeal when fundamental rights are affected, see Note,
The Fairness and Constitutionality of Statutes of Linmitations for Toxic Tort Suits,
96 Harv.L.Rev. 1683, 1691 (1983), or even where "core" comon |aw rights are
abol i shed, PruneYard Shopping Center v. Robins. 447 U.S. 74, 94, 100 S.Ct. 2035,
2047, 64 |L.Ed.2d 741, 760 (1980) (Marshall, J., concurring), but its application to
every attenpted nodification of the conmmon | aw would surely stultify the | aw As
the Court noted in Silver v. Silver, 280 U S. 117, 122, 50 S.&. 57, 58, 74 L.Ed.
221, 225 (1929), in upholding the Connecticut autonobile guest statute agai nst due

process attack: "The Constitution does not forbid the creation of new rights, or
the abolition of old ones recognized by the common law, to attain a permssible

| egi sl ative object." A nore rigid standard woul d, by el evating nere comon | aw
actions or defenses to the level of constitutional rights, destroy "the creative
potential of the common |aw " Redi sh, Legi sl ative Response, 55 Texas L.Rev. at

787.

The better rule, therefore, rejects any universal quid pro quo requirenent under due
process. See, e.g.. Mntgonmery v. Daniels, 38 N.Y.2d 41, 378 N.Y.S.2d 1. 340 N E. 2d
440 (1975) (uphol ding New York no fault statute). Most states have rejected
argunents that substantive due process requires a quid pro quo when nedi ca

mal practice awards are |egislatively capped. See Fein. 695 P.2d 665, 679-82

(Cal .1985); Arneson., 270 N.W2d 125, 134 (N.D.1978); Prendergast. 256 N. W 2d 657,
671 (Neb.1977); Jones. 555 P.2d 399, 406 (ldaho 1976); but see Sinon v. St

Eli zabeth Medical Center, 3 O O 3d 164, 170-72, 355 N. E.2d 903. 910 (1976).

Speci al Laws

Al t hough neither the plaintiffs nor any amcus has raised this issue, the court suggests
that the cap might violate the |Iocal and special |aws section of the Texas Constitution,
whi ch provides in part:

[ITn all ... cases where a general |aw can be nade applicable, no local or special |aw

shal | be enacted...

TEX. CONST. art. 111, § 56. | agree with the analysis of Justice Gonzalez that it does
not violate this section.
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Open Courts
The plaintiffs and all aligned amici allege that the cap violates the second due process
provision in the Texas Constitution, the so-called open courts provision. It provides in

part.
Al'l courts shall be open, and every person for an injury done him in his lands, *715
goods, person or reputation, shall have renmedy by due course of |aw

TEX. CONST. art I, 8§ 13. Al though there is no similar provision in the federa
constitution, a majority of state constitutions contain substantially identica
guar ant ees. These guarantees are al so variously known as remedy, certain remedy, right

to remedy, remedy for injury, access to courts and open access to courts provisions.

The | anguage of the open courts guarantee apparently originated in Sir Edward Coke's

gl oss on chapter 29 of the 1225 Magna Carta, the successor to chapter 40 of the 1215 Magna
Carta. E. Coke, The Second Part of the Institutes of the Laws of England pt. | 53-56
(1642). A simlar provision first appeared in this country in the 1683 Charter of

Li berty for Pennsyl vani a. Among those principles traceable to Magna Carta, only the due
process guarantee itself has had a greater inpact on Anerican Constitutional |aw. A E.
Howar d, The Road from Runnymede 284 (1968).

Wiile it is universally agreed that the open courts provision guarantees a right of
access to the courts, there is great divergence anbng the various states regarding the
extent, if any, to which it accords constitutional protection to existing substantive
renedi es. See McCGovern, The Variety, Policy and Constitutionality of Product Liability
Statutes of Repose, 30 Am U.L. Rev. 579, 615-18 (1981); Note, Constitutional Guarantees of
a Certain Renedy, 49 lowa L.Rev. 1202 (1964); Note, Constitutional Law -Due Process--
| mpai rment of Contracts--Validity of State Statute Abolishing Actions for Alienation of
Affections and Crimnal Conversation, 22 Mnn.L.Rev. 104 (1937).

In many states, for exanple, the provision is nothing nore than a procedural guarantee of
judicial availability. See, e.qg., OQinn v. WAlt Disney Productions, Inc., 177 Col. 190,
195, 493 P.2d 344, 346 (1972); Twin Falls dinic & Hosp. Bldg. Corp. v. Hamll. 103 Idaho
19, 24, 644 P.2d 341, 346 (1982); Johnson v. St. Vincent Hosp.., Inc., 273 Ind. 374, 404
N.E. 2d at 594 (1nd.1980); Prendergast v. Nelson, 199 Neb. 97, 103-06, 256 N W2d 657,
663-65 (1977); Freezer Storage. Inc. v. Arnstrong Cork Co.. 476 Pa. 270, 279-81, 382 A.2d
715, 720-21 (1978).

A greater nunmber of states, however, appear to place sone substantive restrictions on the
| egislature's authority to abolish or restrict well-established renedi es and def enses,
particul arly conmon | aw causes of action. See Comment, Section 13: Constitutional Arnor
for the Cormon Law, 35 Ala.L.Rev. 127, 138-39 (1984); Note, Constitutional Guarantees, 49
lowa L.Rev. at 1205-06. This restriction appears to be absolute only in those few states
whi ch al so constitutionally forbid any |egislative restriction on danages. See, e.g.
ARIZ. CONST. art. 18, 8§ 6; KY. CONST. § 54; WO CONST. art. 10. § 4. O her states
require, in one formor another, a judicial balancing of the individual right to assert a
recogni zed renedy with the public necessity for abrogating or restricting that right.
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The el ements which are considered in that bal ance, and the weight accorded to them vary
widely fromstate to state. Sonetinmes the elenments are sinply unclear. See, e.

Daugaard v. Baltic Co-Op. Bldg. Supply Ass'n, 349 N.W2d 419 (S.D.1984). In nobst states,
however, the courts have articulated the factors to be considered and the weight to be
accorded to each.

Thus, in a few states, the balance may be satisfied in favor of the restriction only if
the legislature has created an alternative renedy, or quid pro quo, in place of the
abol i shed right. See, e.g., Ecker v. Town of West Hartford, 12 Conn. App. 219, 530 A 2d
1056, 1063 (1987) ("where a right existed at conmon |aw or by statute in 1818 ... the
| egislature may restrict or abolish such incorporated right only where it provides a
reasonabl e alternative to the enforcement of such right"); Gallegher v. Davis, 37 Del.
380, 392, 183 A. 620. 624, (Del.Super.1936) ("the legislature may not abolish the common
law right of action to recover damages for negligent injury w thout substituting another
substantially adequate renedy").

*716 In other states, however, an alternative renedy is only one nmethod of satisfying the
bal ance in favor of the restriction. The standards for determ ni ng when anot her nethod
is sufficient vary fromstate to state. In Al abam, for instance, a common | aw renedy nmay
be constitutionally abolished "if the individual possessor receives sonething in return
for it (the individual quid pro quo ...), or if society at large receives a benefit
(thereby justifying the exercise of the police power)." Lankford v. Sullivan, Long &
Hagerty. 416 So.2d 996, 1000 (Al a.1982) (plurality opinion), quoting Firemen's Fund Am
Ins. Co. v. Colenman, 394 So.2d 334, 350, 354 (Ala.1980) (Shores, J., concurring).

Judicial reviewis nore rigorous in Uah, where a renmedy or cause of action may not be
abrogated wi thout providing an alternative unless "there is a clear social or econonc
evil to be elimnated and the elinination of an existing legal renmedy is not an arbitrary
or unreasonabl e neans for achieving the objective". Berry v. Beech Aircraft Corp., 717
P.2d 670, 680 (Utah 1985). Florida is nore rigorous still. There the statute mnust
provide "a reasonable alternative to protect the rights of the people of the State to
redress for injuries, unless the Legislature can show an overpowering public necessity for
t he abol i shnent of such right, and no alternative nethod of nmeeting such public necessity
can be shown." Kluger v. Wite, 281 So.2d 1, 4 (Fla.1973). Al t hough the standards
differ, each of these states recognize that on sone occasions the |egislative branch nay
alter or even abolish existing conmon | aw renedi es.

Li ke Al abarma, Utah and Florida, Texas restricts arbitrary |egislative abolition of
wel | -recogni zed comon | aw causes of action under the open courts provision, while

declining to require a quid pro quo whenever common | aw remnedi es are changed. | adhere
to this interpretation of the open courts provision. I am concerned, however, that the
test now in use by our court obscures rather than illum nates the correct Texas standard.

In Lebohmv. City of Galveston, 154 Tex. 192, 199, 275 S.W2d 951, 955 (1955) (on
rehearing), this court articulated the test under our open courts provision as follows:
[L]egislative action w thdrawi ng common-| aw renedies for well established common-I1aw
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causes of action for injuries to one's "lands, goods, person or reputation" is sustained

only when it is reasonable in substituting other renmedies, or when it is a reasonable

exercise of the police power in the interest of the general welfare. Legi sl ative

action of this type is not sustained when it is arbitrary or unreasonabl e.

We quoted and reaffirned this test in Waites v. Sondock, 561 S.W2d 772, 774 (Tex.1977),
and Sax v. Votteler, 648 S.W2d 661, 665 (Tex.1983). In my opinion, it remains the best
statement of the true purpose of the open courts guarantee.

After quoting and expressly reaffirm ng the Lebohm standard, however, the court in Sax

i mediately set forth this new test:

We hold ... that the right to bring a well-established common | aw cause of action cannot
be effectively abrogated by the |egislature absent a showi ng that the | egislative basis
for the statute outwei ghs the denial of the constitutionally-guaranteed right of
redress. In applying this test, we consider both the general purpose of the statute
and the extent to which the litigant's right to redress is affected.
648 S. W2d at 665-66. [FN14]

FN14. Later in its opinion, the court again restated the test in slightly different
| anguage:

[Tlhe litigant has two criteria to satisfy. First, it nust be shown that the
litigant has a cogni zabl e common | aw cause of action that is being restricted.
Second, the litigant nmust show that the restriction is unreasonable or arbitrary
when bal anced agai nst the purpose and basis of the statute. 648 S.W2d at 666. It
is this statenent, and not the hol ding of Sax, upon which the court bases its

exam nation of the mal practice caps.

VWi | e Sax does not necessarily conpel an incorrect analysis, in practice it has resulted
in an al nost exclusive focus on "the extent to which the litigant's right to redress is
affected,” with an alnost total disregard of "the general purpose of the *717 statute."
Except in Nelson v. Krusen, 678 S.W2d 918 (Tex.1984), where the court exami ned the
| egi sl ati ve purpose and effect of the statute in question at sone |length, the court has
enphasi zed the nature and extent of the restriction to the virtual exclusion of other
factors. In Sax itself FEN15], in LeCroy v. Hanlon, supra, FN16] and in this case,
the court's "first concern" has been the absence of adequate substitute renedies. [FEN17]
757 S. W 2d 687. Thi s approach al so domi nates the other opinions in this case. Justice
Cul ver, in her concurring opinion, notes that the "lack of alternative renedi es renders
t hese caps unreasonabl e and arbitrary when bal anced agai nst the purpose and basis of the

statute." 1d. at 701-02. Even in dissent, Justice Gonzalez states that "[I]egislative
action withdrawing or restricting a conmon |aw renedy will be sustained if it is
reasonable in substituting other renedies." 1d. at 693. He woul d find the exi stence of

a "societal quid pro quo" to be a sufficient remedy, however, when a comon law right is
only nmodified or restricted, and he woul d make "the existence of an individual quid pro
quo a factor in determ ng whether the statutory schene denying the
constitutionally-guaranteed right of redress is reasonable."” 1d. at 693. (Enphasis
original).
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EN15. In Sax, the court's analysis, in its substantial entirety, was as foll ows:
[B]oth the purpose and basis for [the statute] are legitimte. Additionally, we

recogni ze that the length of tine that insureds are exposed to potential liability
has a bearing on the rates that insurers nust charge. We cannot agree, however,
that the neans used by the legislature to achieve this purpose ... are reasonable
when they are wei ghed agai nst the effective abrogation of a child' s right to
redress. ...

This statute effectively abolishes a mnor's right to bring a well-established
conmon | aw cause of action without providing a reasonable alternative. Ther ef or e,
we declare the linmtations provision ... to be in violation of article I, section 13

of the Texas Constitution.
648 S.W2d at 667.

EN16. In LeCroy, the court stated the Sax test as foll ows:

[ T]he general open courts provision test balances the |egislature's actual purpose
in enacting a |law against that law s interference with the individual's right of
access to the courts. [Citing Sax ]. The governnment has the burden to show that
the | egislative purpose outweighs the interference with the individual's right of
access.

713 S.W2d at 341.

FN17. In one sentence of its opinion, the court notes: "As did the Suprene Court of
IIlinois, we reject any argunment that the statute nay be supported by alleged
benefits to society generally." 757 S.W2d 690. Standing alone, this sentence would
seemto indicate that Texas, |ike Connecticut and Del aware, now requires an
alternative renedy whenever established commopn | aw actions are restricted. Because
the court goes on to exam ne at sonme |ength "whether the restrictions ... are
reasonabl e when bal anced agai nst the purposes and bases of the statute,” id. at 691

however, it seens clear that Sax has not been abandoned by the court.

Wth all due respect, these approaches all suffer froma comon vice: they require this
court to strike a delicate balance between inportant conpeting interests w thout any

standards for evaluataing the relative inportance of those interests. This unfettered
di scretion leaves us with little other than our personal predilections on which to rely in
reachi ng our deci sion. One justice therefore finds the cap to be "reasonable", id. at
701, the other justices condemm the caps as "unfair and unreasonable", id. at 692, or
"unreasonable and arbitrary." 1d. at 701

I recognize the difficulty in giving neaning to broad constitutional dictates. As

Justice Shores said in reference to a nearly identical provision of the Al abama
Constitution
Al though its |l anguage is broad enough to be subject to varying interpretations, it can
generally be said to incorporate into our constitution a fundamental principle of
fairness, a perhaps vaguely conceived but inmportant notion of limtation on the power of
governnent to infringe upon individual rights, and to act arbitrarily. What t hose
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rights are, what degree of infringenent is permitted, and with how nuch justification
are inquiries which have been the subject of |ong-standing debate.... Underlying all of
these inquiries is the oft-unstated but all pervasive question of who is to answer them
| egi sl ature or courts? How do *718 courts supply content to the provision wthout
overstepping their traditional role and |egislating thensel ves? The answers to these
guestions are inportant, for too literal a reading of the prohibitions of 8§ 13 may
effectively preclude governnmental action in areas of crucial public concern; too broad
a reading eviscerates the very rights the section was intended to protect.
Fireman's Fund Am Ins. Co. v. Coleman, 394 So.2d 334, 350-51 (Ala.1980) (Shores, J.,
concurring).

I would, however, return to the | anguage of Lebohmto strike the proper bal ance. That
standard correctly separates the issue of a reasonable alternative renedy fromthe issue
of a reasonabl e exercise of police power. |If the Legislature has provided or left in

pl ace a reasonable alternative renedy, judicial scrutiny is at an end, and properly so.
The Legi sl ature shoul d have absol ute discretion to substitute one adequate renedy for

anot her, without its choice being subjected to judicial re-evaluation. If the
Legi sl ature has not provided or left in place a reasonable alternative renedy, however,
the Constitution requires a second, separate inquiry. The courts nust independently

determine if the |legislative action constitutes a reasonable exercise of the police power.

This determinati on nust be searching. It is not satisfied by a nere finding that the
statute is rationally related to a legitinmate state interest, for such limted review
woul d give the open courts provision no separate inport, at |least as to redress, from due

course of law See LeCroy v. Hanlon, 713 S.W2d at 340-41. Rather, | believe it is
satisfied only if the statute bears a reasonable relationship to its stated goal of
aneliorating a rationally perceived social evil. A "reasonabl e exercise of the police

power in the interest of the general welfare" thus requires that the statute address an

i mportant, not nerely a legitimate, state interest, that such interest be perceived and
articulated by the state, and that the renedi es provided bear a real relationship to the
soci al evil being addressed. These requirements, which are simlar to those enployed in
i nternedi ate equal protection scrutiny, see L. Tribe, Anerican Constitutional Law 1601-10,
and are rem ni scent of hei ghtened substantive due process standards, see State v.

Ri chards, 157 Tex. at 171, 301 S.W2d at 602, assure that the right to judicial redress is
protected against arbitrary or unreasonable intrusion. [FN18]

FN18. Because of the strong presunption of constitutionality which attaches to a

| egi slative enactnment, see, e.qg., Smith v. Davis, 426 S.W2d 827, 831 (Tex.1968);
Shepherd v. San Jacinto Junior College Dist., 363 S.W2d 742, 750 (Tex.1962),

woul d join the court's opinion requiring the party attacking the statute to bear the
burden of proof. In one recent opinion however, this court suggested that the
"governnent has the burden to show that the |egislative purpose outweighs the
interference with the individual's right of access." LeCroy v. Hanlon, 713 S W 2d
at 341.
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In applying the Lebohm standard to the provision under review, FN19] the first
alternative is quickly resol ved. It is apparent that our citizens have | ong enjoyed the
right to sue for unlinted damages for nedical negligence, Gahamyv. Gautier, 21 Tex. 111
(1858), and that the cap has not substituted or left in place a reasonable alternative
remedy for the rights wthdrawn. VWil e sone restrictions on renedies nay be so
insignificant or marginal that the open courts guarantee is not offended, that is not the
case with the mal practice cap. Even though our linits are larger than those provided
under simlar legislation in many other states, they still are substantially beneath what
a reasonabl e finder of facts might award in particul ar instances. In the case of a
permanent |y and catastrophically injured infant plaintiff |ike Christopher Lucas, for
i nstance, even the maxi num statutory linmts would Iikely constitute inadequate
conpensation under currently prevailing comunity nores. [EN20

EN19. Wiile | would reach the same concl usion under the Sax standard, | believe, for
the reasons set forth above, that Lebohm presents a nore useful framework for

anal ysi s.

FN20. | thus disagree with Justice Gonzal ez's suggestion that the difference between

a nere restriction and a total abolition of renedies is necessarily of
constitutional significance. See also Rose v. Doctors Hosp. Facilities, 735 S. W2d

at 248. In ny opinion, any significant abrogation, whether total or nerely
partial, is sufficient to satisfy the first prong of Lebohm unl ess an adequate
alternative renmedy is provided or renains in place. See LeCroy v. Hanlon, supra.

In considering the second prong, however, the availability of partial redress nay be
of some significance in determ ning whether the exercise of the police power has
been reasonabl e.

*719 It is therefore necessary to proceed to the second alternative of Lebohm Under
t he appropriate standards for striking the bal ance under that alternative, | conclude that
the cap does not violate the open courts provision

The cap addressed an inportant public issue. The Medical Liability and Insurance
| mprovenent Act was our state's response to a national problemof maintaining the delivery
of affordable and conprehensive health care to all citizens in light of rapidly increasing

i nsurance costs for health care providers. Forty-ei ght other states passed sone type of
| egislation during the 1970's in response to this crisis, and twelve of those states al so
enacted damages limtations. W t her spoon, Constitutionality of the Texas Statute, 10

Tex. Tech L. Rev. at 420. The need for avail able and affordable health care is of critica

i nportance to all people, and the Legislature was addressing an inportant state interest
in enacting this statute.

The Legi sl ature both perceived and articulated this interest in enacting the cap. Two
years before the | aw was passed, the Legislature established the Professional Liability

St udy Conmi ssi on. The Conmi ssion held hearings, gathered evidence and issued a report to
the Legislature, with three nenbers witing separate ninority reports. Rel yi ng on the
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Conmi ssion's work, the Legislature found a "nedi cal mal practice insurance crisis" in Texas
which "has had a material adverse effect on the delivery of nedical and health care in
Texas," including both "significant reductions of availability of nedical and health care
services" and an increase in "the cost of nedical care both directly through fees and
indirectly through services provided for protection against future suits or clainms."

TEX. REV.CI V. STAT. art. 4590i, 8§ 1.02(a)(5). (6). (9). A detail ed explanation of the

| egi sl ative purpose underlying the statute is set forth in the I egislative findings.

Finally, the cap does bear a real relationship to a rationally perceived nal practice
crisis. The Legislature found that "the filing of legitinmate health care liability
clains in Texas is a contributing factor affecting nedical professional liability rates.™
TEX.REV. CI V. STAT. art. 4590i. § 1.02(a)(2). The need to focus on legitimate clains in
order to address the probl emwas expl ained by the Comm ssion as foll ows:

Large verdicts and | arge settlenents constitute a relatively small percentage of the

total clainms settled or reduced to judgnent, probably no nore than five percent, but

indemity and all ocated | osses paid on this small percentage of clains account in excess

of 40% of the total danmages and all ocated expenses paid for all clains. It is

therefore apparent that substantial reductions in settlements and judgnents in those

cases involving severe injuries will have a significant inmpact on insurance costs and

the pure premiumrate.

Conmi ssi on Report at 6. This and all other findings of the Comm ssion were expressly
adopted by the Legislature. TEX.REV.CIV.STAT. art. 4590i, § 1.02(a)(13).

O course, the availability of cheaper insurance would not, standing alone, justify the
Legi sl ature's response. Taken to its logical conclusion, this approach would underni ne
and eventual |y destroy our systemof tort conpensation for injured victins and i nsurance
protection for potential tortfeasors. However, contrary to the court's inplication, the
| egi sl ative purpose went far beyond a desire to "protect health care providers from
perceived harm" 757 S.W2d 705 n. 2.

The primary purpose of the cap was not to protect health care providers, but to protect

t he public. The Legi slature found that "the cost to physicians and hospitals for
adequat e nedi cal mal practice insurance has dranmatically risen in price, with cost *720

i mpact on patients and the public," and that "satisfactory insurance coverage for adequate
amounts of insurance ... is often not available at any price." TEX.REV.CV.STAT. art.
4590i, 8§ 1.02(a)(7). (10). The crisis having thus "caused a serious public problem"
TEX. REV. CI V. STAT. art. 4590i, 8§ 1.02(a)(11), the Legislature was reasonable in concl uding
that the cap woul d nake insurance protection avail able "at reasonably affordable rates,"”

t hereby maki ng "af fordabl e nmedical and health care nore accessible and available to the
citizens of Texas." TEX.REV.CIV.STAT. art. 4590i. § 1.02(b)(4). (5). The Legi sl ature was
reasonabl e i n concluding that cheaper and nore wi dely avail abl e i nsurance coverage woul d
result in greater health care services being provided to nore citizens in nore areas at
nore econoni cal charges, all to the public benefit.

The court harshly criticizes the Legislature for its candid conclusion that the cap "may
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or may not have an effect on the rates charged by insurers for medical professiona
liability insurance." TEX.REV.CIV.STAT. art. 4590i, 8§ 1.02(a)(12). The court finds it
"unreasonable and arbitrary to limit [injured plaintiffs'] recovery in a specul ative

experinment to determine whether liability insurance rates will decrease." 757 S.W2d at
701. | disagree. In addressing conplicated social and economnic problens, the Legislature
nmust be free to attenpt a renedy, even when the results are uncertain. In the rea

worl d, social policy nust frequently be nmade on the basis of inconplete and even
conflicting information, and the | aw of uni ntended consequences nay overri de even the
nobl est of intentions. The Legi sl ature shoul d be cormmended, not condemmed, for this
realization. To turn constitutionality on the presence of a declaration of certitude
nm ght serve only to reward arrogance, ignorance or hypocrisy.

Far from engagi ng in undisciplined speculation, the Legislature attenpted in this
instance to nmeet a conplex social problemby linmting damages "in a manner that will not
unduly restrict a claimant's rights any nore than necessary to deal with the crisis.”
TEX.REV. CI V. STAT. art. 4590i. § 1.02(a)(3). The exclusion of all nedical damages from
the imts, the inflation adjustnent provisions, the limtation on a per defendant rather
a per occurrence basis, and the exclusion of Stowers clains fromthe limts all indicate a
| egislative solicitude for injured claimnts. Thus, | find the legislative solution to
be reasonably related, or an "acceptable"” fit, to a rationally perceived social evil.
VWil e the inpact on those catastrophically injured persons who are denied full recovery
shoul d not be mnimzed, | believe that the cap is "a reasonabl e exercise of the police
power in the interest of the general welfare.™ FN21

FN21. Even if the court were correct in striking down the $500, 000 non-nmedi cal cap
however, | would still nmaintain that the court erred in striking down the
alternative cap of $150,000 on non-econoni ¢ danages. The damages linited by the
principal cap are largely susceptible of arithnetical neasurenent, and evidence in
support and derogation of those damages nay be wei ghed with sone degree of certainty
by the finder of fact. As to non-econom ¢ danages, on the other hand, there is no
formula or even definition which has proved useful in their assessnent. The
appropriate amount is instead |left to the discretion, experience and commbn sense of
the finder of fact. See St. Elizabeth Hosp. v. Gerrard, 730 S.W2d 649, 654 (1987);
Green v. Meadows, 527 S.W2d 496, 499 (Tex. G v.App.--Houston [1st Dist.] 1975, wit
ref'd n.r.e.); Hernandez v. Baucum 344 S.W2d 498, 500 (Tex.C v.App.--San Antonio
1961, wit ref'd n.r.e.). This unscientific process for determ ning non-econom c
danmages has evoked increasing conplaints in recent years. See, e.qg., Seffert v. Los
Angeles Transit Lines, 56 Cal.2d 498, 511, 15 Cal.Rptr. 161, 169, 364 P.2d 337, 345
(1961) (Traynor, J., dissenting); J. Stein, Danages and Recovery--Personal |njury
and Death Actions 18 (1972). I n uphol di ng a $250, 000 cap on non-econom ¢

mal practi ce danmages, for instance, the California Suprene Court stated:

[1]n seeking a neans of |owering mal practice costs, the Legislature placed no limts
what soever on a plaintiff's right to recover for all of the economic, pecuniary
damages--such as nedical expenses or |ost earnings-- resulting fromthe injury, but
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i nstead confined the statutory linmtations to the recovery of noneconormic
damages.... Thoughtful jurists and | egal scholars have for some tine raised serious
qguestions as to the wi sdom of awardi ng damages for pain and suffering in any
negl i gence case, noting, inter alia, the inherent difficulties in placing a nonetary
val ue on such | osses, the fact that noney danages are at best only inperfect
conpensation for such intangible injuries and that such danages are generally passed
on to, and borne by innocent consuners. Wil e the general propriety of such
damages is, of course, firmy inbedded in our comon |aw jurisprudence [citations
omtted], no California case of which we are aware has ever suggested that the right
to recover for such nonecononic injuries is constitutionally inmne fromlegislative
[imtation or revision. [Citations omtted].

38 Cal.3d at 159, 211 Cal.Rptr. at 383, 695 P.2d at 680-81. [Enphasis original.]
The limtation on such uncertain and unpredi ctabl e danages mni ght substantially

i ncrease the availability of affordable insurance coverage with the attending
benefits to the public at large, without as devastating an effect on
catastrophically injured plaintiffs. I am therefore, disappointed that the court
al so found the alternative cap unconstitutional w thout any separate anal ysis.

*721 11. APPLI CATION OF LI M TATI ON

In answer to the second question certified to us by the Fifth Crcuit, | would hold that
section 11.02 applies to limt the liability of each defendant rather than the recovery of
each cl ai mant. The effect of the provision is apparent fromits |anguage, which provides
in relevant part:

In an action on a health care liability claimwhere final judgnment is rendered against a

physician or health care provider, the Iimt of civil liability for damages of the

physician or health care provider shall be limted to an amount not to exceed $500, 000.

TEX.REV.CI V. STAT. art. 4590i., § 11.02(a). [Enphasis added.] The limtation clearly
applies to the recovery agai nst the individual defendant, not the award to the individua
plaintiff; thus, a plaintiff who recovers against nore than one defendant may secure a
judgrment in excess of the cap. This interpretation is consistent with the purpose as well
as the text of the provision.

This holding is also supported by the court's per curiamopinion on application for wit
of error in Baptist Hosp. of Southeast Texas, Inc. v. Baber, 714 S.W2d 310 (Tex.1986).
In withdrawing its grant of the application as inprovident, the court explained that it
was unnecessary to pass on the constitutionality under the facts of the case:
A court will not pass on the constitutionality of a statute if the particular case
before it nay be decided without doing so. [Citation onmitted.] Because the judgnment in
this case does not exceed the conbined statutory liability of both defendants, ... the
court of appeals need not have decided this case on constitutional grounds...
714 S.W2d at 310. |[Enphasis added.]

CONCLUSI ON
In declaring the medical mal practice caps unconstitutional, | believe the court has
substituted its own policy judgment for that of the people acting through their duly
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el ected representatives. The court has struck down a carefully crafted | egislative
response to a major social problemfor no better reason than that it finds the schene

di stasteful. Wet her the mal practice caps are good social policy or not, I do not find
themto be unconstitutional. Hence, | dissent.
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